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SALE WITHOUT IMPLIED 
WARRANTY 


In the law relating to implied warranty, 
the word ‘‘merchantable’’ has been de 
clared to be well adapted to convey the 
idea of mediocrity in quality, or something 
just above that (Warner v. Arctie Ice Co., 
74 Me. 475). Also, as used in th’s connec- 
tion, to mean, at least, medium quality or 
goodness (Empire Cream Separator Co. v. 
Quinn, 184 App. Div. 302, 171 N. Y. Supp. 
413). 

*‘Upon the sale of goods by name or 
description, in the absence of some other 
controlling stipulation in the contract, a 
condition is implied that the goods shall be 
merchantable under that name. They must 
be goods known in the market and among 
those familiar with that kind of trade by 
that description, and of such quality. as to 
have value; this is not a warranty of qual- 
ity. It does not require any particular 
grade. It is a requirement of identity be- 
tween the thing which is described as the 
subject of the trade and the thing proffered 
in performance of it. The buyer is entitled 
to receive goods fairly answerable to the 
description contained in his contract of 
sale.’’ (Inter-State Grocer Co. v. Bentley 
_Co., 214 Mass. 227, 101 N. E. 147). 

‘‘Where, however, the cireumstances are 
such as to. preclude any implication of a 
warranty of fitness for a particular pur. 
pose, any implied warranty 1s negatived 
other than, perhaps, a warranty that the 
goods are merchantable in so far as possible 
in the light of their nature. Thus, for 
example, where refuse material resulting 


_ from the manufacture of articles is sold, 


there is no implied warranty that such 
refuse, when delivered, shall be of mer- 
chantable quality, as with a manufactured 
article (Holden v. Clancy, 58 Barb., N, Y., 
590).’"—New York Law Journal, Nov. 2, 
1925, 





An illustration of the rules applicable to 
this somewhat unusual type of transaction 
of sale is found in the recent decision of the 
Supreme Court of New Hampshire in Tam- 
kin v. Nelson-Dowling Coal Co. (130 Atl. 
26). That case involved the rights of the 
respective parties to a sale of two carloads 
of washery coal. Such coal is a refuse 
product not ordinarily used or sold or sal- 
able. It occasionally, however, is salvaged 
and used for fuel in times of deficiency or 
shortage in coal supply. It was at such a 
time that this particular sale was made. 
Defendant’s manager cla*med that he told 
the buyer that he had never seen the coal 
and was offering it for sale without any 
guaranty. In an action brought by the 
buyer to recover as damages the money paid 
on account of the price, ete., the trial court 
instructed the jury that unless the com- 
modity delivered was washery coal the 
buyer had the right to refuse to take it. 
On appeal it was unanimously held that this 
was error, and a new trial must be ordered 
since parties to a contract of sale may 
expressly agree to relieve the seller from 
liability on any warranty, which might be 
otherwise implied or imparted into the con- 
tract of sale, of conformity in kind to the 
words of description. In other words, any 
conduct or statements of the seller tend’ng 
to show an intention on his part to sell the 
goods as they are precludes a legal implica- 
tion of warranty. 


A part of the Court’s opinion follows: 

‘« “Tt must be possible, however, to sell un- 
merchantable goods even if the seller is a 
dealer or manufacturer and though the 
buyer does not inspect the goods or his 
inspection in the nature of the case can 
reveal nothing because the defects are 
latent. The ordinary way to do this is for 
the seller expressly to state that the buyer 
must take the goods as they are. Any words 
or conduct tending to show that this was 
the intention of the parties will prevent a 
warranty from being implied. The com- 
mon illustration of this principle is where 
the seller expressly refuses to give any war- 
ranty or any warranty except such as may 
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be expressed in the contract. * * * And a 
statement by the seller that he has no per- 
sonal knowledge of the article sold also pre- 
eludes reliance by the buyer on the seller’s 
judgment’ (Williston, Sales, sec. 239). 

‘‘ Applying this rule to the case in hand 
‘'t is apparent that the defendant was en- 
titled to have the jury pass upon the 
sspect of the case made by the evidence. 
The testimony was to the effect that there 
was no agreement as to either quality or 
nd. If this evidence was believed it 

--uld support a finding that the plaintiff 
b ught what the defendant had theretofore 
contracted for, and that the coal bought 
vas delivered. If these facts were found it 
vrould follow that the defendant fulfilled its 
contract. It was entitled to have this 
| hase of the ease passed upon by the jury. 

‘‘The case was submitted upon the theory 
‘bat there was a sale by description, and a 
warranty that the commodity would an- 
«wer to the terms of the sale (Birdsong v. 
E. M. Slayton Co., 79 N. H., 364, 109 Atl. 
146). The description claimed was ‘‘ wash- 
ery coal.’’ There was evidence pro and con 
as to what this commodity is. Instead of 
leaving to the jury the question what on 
the evidence would comply with this trade 
term the presiding justice laid down the 
requisites as matter of law. 

‘‘The charge defines washery coal as a 
substanee capable of use as fuel in and of 
itself. This restricted the definition within 
too narrow limits. There was evidence that 
washery coal is usually mixed with a better 
quality before using, and that at the time 
of the sale there was a market for washery 
coal like the samples shown. Upon this 
evidence it could be found that a commod- 
ity answered the trade name in question, 
even though it required the addition of a 
more combust'ble substance in order to 
rake it usable as fuel. Because of this 
crror the verdict must be set aside. 

‘‘The plaintiff places much stress upon 
the testimony of the defendant’s manager 
‘hat he sold the coal as fuel and to be re- 
suid as fuel. But this does not exclude the 








proposition that an admixture of better 
fuel was contemplated or might be neces- 
sary. 

‘‘The defendant claimed a directed ver- 
dict upon the ground that the plaintiff 
accepted the coal with full knowledge of i‘s 
quality. This request was rightly denied. 
The question is one of fact, and, although 
the deal'ng with the coal by the plaintiff 
strongly tends to show an acceptance, yet 
the plaintiff’s testimony that he was sick at 
the time and did not know what was being 
done or the exact quality of the coal, and 
that he called up the defendant and was 
requested to go on, ‘and everything would 
be all right,’ made an issue for the jury 
(Crowley v. Marshall, 80 N. H., 442, 118 
Atl., 673).”’ 

It seems that if the purchaser ordered 
‘‘washery coal,’’ even if sold expressly 
without any guaranty, he was entitled to 
receive what passed current in the trade 
under that descriptive term, as d'stin- 
guished from a commodity that was not 
washery coal. The term identified a sub- 
stance; it did not warrant quality. As said 
in the Inter-State Grocer Co. case, supra, 
“‘It is a requirement of identity between 
the thing which is described as the subject 
of the trade and the thing proffered in 
performance of it.’’ One may assume that, 
in purchasing washery coal, he will receive 
something answering the deser‘ption. There 
may be many degrees of fitness for fuel, 
but, as washery coal of all known degrees 
of fitness is combustible, if a substance 
were delivered on such order that is not 
combust:ble the purchaser would not be 
required to receive or pay for it. 








A colored preacher called on a white minis- 
ter. He found the white man busy writing. 
“What you-all doing?” he asked. 

“I’m preparing notes for my sermon next 
Sunday.” 

The colored gentleman shook his head. “I 


certainly wou'd never do dat, sir,” he said. 


“De debil am alookin’ right over your shoulder 
and knows everything you gwine to say, an’ 
he am prepared for you. Now, I don’t make 
no notes and when I ge‘s up to talk, neder me 
nor the debil hisse'f don’t know what I’m go- 
ing to say.”—-Woodmen News. 
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IN MEMORIAM 
JUDGE SHEPARD BARCLAY 


Judge Shepard Barclay died on Novem 
ber 17, 1925, at the age of 78. 

Judge Barclay was born in St. Louis, 
Missouri, November 3, 1847. He was de- 
scended from a family of p‘oneer American 
settlers. Following a preparatory educa- 
tion in St. Louis schools, he obtained his 
A.B. degree at St. Louis University in 
1867. He attended the University of Vir- 
ginia, where he obtained a degree in 1869 
and from 1870 to 1872 studied at the Uni- 
versity of Berlin and in Paris. Later he 
returned to St. Louis University, where he 
attained the LL. D. degree. 

On June 11, 1873, he was married to 
Miss Katie Anderson here. After practic 
ing law from 1872 to 1882, he was elected 
Cireuit Judge in 1882. In 1888 he was 
elected Justice of the Supreme Court of 
Missouri. He owned the distinction of 
being the youngest man ever elected to the 
Supreme Court. In 1897 he was chosen 
Chief Justice. After serving for a year, he 
resigned from the Supreme bench to re- 
sume his practice. 

At the time he was elected to the c'reuit 
bench here he was also the youngest judge 
ever chosen for that position at that time. 

In 1901 Judge Barclay was appointed 
Judge of the St. Louis Court of Appeals, 
but resigned that post in 1903 to return 
again to his practice. 

Before his death, Judge Barclay was one 
of seven present subscribers of the Central 
Law Journal who had been subscribers 
since the Journal’s init‘al publication. 


The loss of a leader in the community 
and of a lawyer with the highest ideals, 
will be keenly felt. It is a compensating 
thing, however, that his activities will be an 
inspiration to others to carry on in his 
footsteps. : 








NOTES OF IMPORTANT DECISIONS 


“ACCIDENTAL ANS.”—MISSOURI 
CASES.—In Caldwdliiiiiira eters Ins. Co., 267 
S. W. 907, the Missouri Supreme Court, in Banc, 
lays down this rule: Under a policy insuring 
against death from bodily injuries effected 
through accidental means, death does not result 
through accidental means, if the result is such 
as follows from ordinary means voluntarily 
employed in a not unusual or unexpected way, 
but, if in the act which precedes the injury 
something unforeseen, unexpected, or unusual 
occurs which produces the injury, then the in- 
jury has resulted through accidental means; 
“means” being equivalent to cause. 


The Court reviews a number of Missouri 
c.ses, which we set out as follows: 


Dezell v. Fidelity & Casualty Co., 176 Mo. 253, 
75 S. W. 1102 (Banc, 1903): Insured died as 
the result of taking voluntarily a dose of mor- 
phine prescribed by a physician to alleviate 
pain. The answer set up that insured inten- 
tionally took the morphine, and that the result, 
death, was the accidental result, and therefore 
insured did not die by accidental means. It 
does not clearly appear whether insured arct- 
dentally took an overdose or took the exact 
dose prescribed by the physician. The instruc- 
tions were based upon the theory that insured 
accidentally took an overdose with fatal results. 
The majority opinion does not discuss the ques- 
tion of accidental result of an intentional act. 
It rode off on other issues, and apparently as- 
sumed thit, if death resulted from intentionally 
taking the medicine and unintentionally taking 
an overdose, plaintiff was entitled to recover. 
The separate opinion of Marshall, J, held that 
recovery was authorized under the facts, 
although the policy excepted death or injury 
“resulting from poison or anything accidentally 
or otherwise taken, administered, absorbed or 
inhaled.” In this paragraph the majority of 
the court concurred. Nothing decided in the 
case constitutes it an authority for plaintiff’s 
contention. 


Lovelace v. Travelers’ Protective Ass’n, 126 
Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. 
St Rep. 638 (Division 1, 1894): Insured was 
shot and killed while attempting to put another 
out of a hotel office. It was held that death re 
sulted through accidental means, although in- 
sured assaulted the man who shot him. The 
decision rested upon the proposition that the 
insured had no knowledge that the other man 
wis armed, and hence did not intentionally as- 
sume risk of death. It affords no support for 
plaintiff's contention. 
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Bellows v. Travelers’ Insurance Co., 203 S. W. 
978 (Banc, 1918): The insured died as a result 
of a beating at the h footpads. The case 
is apparently not in ee The accident 1 
means of death was assumed by the court. 


Berryman v. Surety Co., 285 Mo. 379, 227 S. 
W. 96 (Division 2, 1920): The insured was 
killed while assaulting another. It was held 
that deceased had no reason to think his ad- 
versary was armed. There was no other dls- 
cussion of the unexpected result of an in‘en- 
tional act. The case is in line with the Love- 
lace Case and numerous other eases of the 
same sort to be found in the reports of this and 
the various states, several of which are dis- 
cussed in this opinion. 


Andrus v. Business Men’s Ass’n, 283 Mo. 442, 
13 A. L. R 779, 223 S. W. 70 (Division 2, 1920): 
Insured died from self-administered carbolic 
acid. Plaintiff had judgment, and defendant 
appealed. The judgment was reversed and re 
manded for error in instructions. This cour‘ 
held that, if dereased intentionally took car- 
bolic acid to take his life, recovery was not 
authorized and that the burden was on defend- 
ant to show suicide. Judge White, then com- 
missioner, said: 


“This court, in the case of Lovelace v. Trav- 
elers’ Protective Association, 126 Mo. 104, 28 S. 
W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, 
quoted a number of definitions of accident, not 
only from the dictionaries, but from reported 
cases in a number of states. In none of them 
is an ‘accident’ defined so as to include an in- 
tentional act. Where a result is produced by a 
means unexpected, unintended, and unantici- 
pated, it is accidental; but if the act and the 
result produced are exactly what was in ac- 
cordance with the intention of the actor it was 
not accidental.” (Italics ours.) 


The case certainly is not authority supporting 
plaintiff’s contention. 


Eicks v. Fidelity & Casualty Co., 300 Mo. 279, 
253 S. W. 1029 (Division 1, 1923): Insured 
had an altercation with a neighbor, who unex- 
pectedly picked up a broom handle, hitting him 
over the head, resulting in his death. While 
the opinion discusses injury or death by acci- 
dental means, and suggests that there is no 
difference between unforeseen acts and unfore- 
seen results under the Missouri decisions, i* 
would seem that the jury in that case could 
well have found that the act of insured’s ad- 
versary was just as unexpected and unforeseen 
as its result, and that such suggestion was 
obiter under the facts there in issue. The case 
was properly ruled on authority of Berryman v. 
Surety Co., 285 Mo. 379, 227 S. W. 96, and Love 





lace v. Travelers’ Ass’n, 126 Mo. 104, 28 S. W. 
877, 30 L. R. A. 209, 47 Am. St. Rep. 638, where 
such distinction was clearly recognized. The 
case is one where death was caused through 
accidental means, and is not authority for plain- 
tiff’s contention under the issues actually 
decided. 


Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 
73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 
560 (Division 1, 1903): Insured was assisting 
h's son to raise a window sash which had 
stuck. He was pushing with a window pole 
when the pole slipped out, throwing insured 
against a table. He died within 30 days from 
hemorrhage of the kidney. Autopsy revealed a 
cancerous kidney. It was held that there was 
substantial evidence authorizing the jury to 
find that the cancerous condition of the kidney 
was due to the fall against the table The fall 
was held to be the accidental means of the 
injury and death. It is clear that the case was 
properly decided, but it is not in point on the 
facts in the instant case. 


The forezoing constitute all the Missouri 
Supreme Court cases cited by respondent. It 
canno: be sa‘d that our Supreme Court deci- 
sions have established the rule contended for 
by plaintiff. What was said in those cases con- 
cerning the proposition that, if the result is 
accidental, the injury or death wis caused 
through accidental means may justly be con- 
sidered as obi‘er. However, th‘s cannot be said 
of the decisions of the Missouri Courts of Ap- 
peals. 


Young v. Railway Mail Ass’n, 126 Mo. App. 
325, 1038 S. W 557 (St. Louis, 1907): The in- 
sured was a mail clerk, and ruptured a blood 
vessel in his lung while lifting a heavy ma‘l 
sack. The injury was undoubtedly the unex- 
pected result of an intentional act. There was 
no evidence of mishap or slip. The opinion 
discusses a number of cases which I will here 
after refer to, including Feder v. Traveling 
Men’s Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 
L. R. A. 693, 70 Am. St. Rep. 212; Niskern v. 
United Brotherhood of C. & J., 13 App. Div. 364, 
87 N. Y. S. 640; McCarthy ¥. Travelers’ Ins. Co., 
15 Fed. Cas. No. 8682; Cobb v. Accident Ass’n, 
96 Ga. 818, 22 S. E. 976; Southard v. Assurance 
Co., 34 Conn 574, Fed. Cas. No. 13182; Appel v. 
Aetna Life Ins. Co., 86 App. Div. 83, 83 N. Y.S. 
288; Clidero v Scottish Accident Ins. Co., 19 
Session Cases 355 (29 Scottish L. R. 303), and 
Smouse v. Traveling Men’s Ass’n, 118 Iowa, 436, 
92 N. W. 53. The court came to the conclusion 
that the foregoing cases were out of harmony 
with the best-considered cases. Bland, J., said: 


“In the foregoing cases it seems to us a too 
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strict and illiberal definition of the term was 
adhered to At any rate they are not recon- 
cilable with the general trend of the best-con- 
sidered American cases, which hold that acci- 
dental means are those which produce effects 
which are not the natural and probable conse- 
quemees of the act. ‘An effect which is not the 
natural or probable consequence of the means 
which produced it, an effect which does not 
ordinarily follow and, cannot be reasonably 
anticipated from the use of such means, an 
effect which the actor did not intend to produce 
and which he cannot be charged with the de 
sign of producing, is produced by accidental 
means.’ 4 Cooley, Briefs on the Law of Insur- 
ance, pp. 3156, 3157. Joyce says an accident 
‘may be an unusual event attending the per- 
formance of a usual and necessary act, or an 
unusual effect of a known cause.’ Joyce on 
Insurance, § 2863.” 


From the foregoing it is clear that the court 
intended to hold and did hold that an injury or 
death, which is the unexpected result of an 
intentional act, is injury or death by accidental 
means, regardless of proof of mischance or mis- 
hap in the performance of the act which pro- 
duced the result. The opinion then cites and 
discusses numerous cases, most of which will 
be discussed later where deemed in point. 


Beile v. Travelers’ Protective Ass’n, 155 Mo. 
App. 629, 185 S. W. 497 (St. Louis, 1911): 
Insured died from dilation of the heart, due to 
administering to him of a few drops of chloro- 
form preparatory to an operation for fistula. 
No mishap or inadvertence in administering 
the chloroform is shown to have occurred. The 
physician did exactly what he intended to do in 
administering the chloroform, and did not over- 
administer it. Following Young v. Railway 
Mail Ass’n, supra, the court held that the un- 
expected and unusual result of an intentional 
act was sufficient to sustain the finding of the 
jury that death resulted by accidental means. 
The case presents a situation quite similar to 
that in the case at bar. 


Merrick vy. Travelers’ Insurance Co. (Mo. 
App.), 189 S. W. 392 (Kansas City, 1916): In- 
sured was a dentist. The evidence tended to 
show that he became infected with germs 
present in pyorrhea and died therefrom. A 
patient who was infected with a serious case of 
pyorrhea coughed into insured’s face. The ques- 
tion in the case was whether the infection so 
acquired or something else caused death. It 
was appirently assumed that, if death resulted 
from infection from the pyorrhea germs thus 
derived, the death was by accidental means. 
The case is not in point here. 





Summers v. Fidelity Mut. Aid Ass’n, 84 Mo. 
App. 605 (Kansas City, 1900): Insured was a 
hostler’s helper in a ra‘lway shop. In lifting a 
heavy truck he suddenly gave down and said, 
“I am hurt.” He died soon after. Judge Ellison 
held that the injury was inflicted by accidental 
means, but entered into no discussion of the 
subject and cited no cases. There is nothing to 
show whether any unforeseen or unexpected 
thing occurred in the lifting of the truck. The 
main controversy seemed to be whether the 
hernia resulting was caused by lifting the truck 
or had existed prior thereto. The case cannot 
therefore be said to be an authority in support 
of plaintiff’s contention. 


Hooper v. Standard L. & A. Co., 166 Mo. App. 
209, 148 S. W. 116 (Kansas City, 1912): In- 
sured died from cerebral hemorrhage. The 
question was whether hemorrhage was caused 
by accident or was the result of disease. The 
court held admissible as part of the res geste a 
statement made by deceased that he fell in the 
street car. His arm was bruised. Judgment 
for defendant was reversed on account of er- 
roneous instructions. The court held that, if 
death from apoplexy was caused by the fall, it 
was the result of accidental means. The case 
is not in point on its facts. If the motion of 
the car caused deceased to fall and be injured, 
such injury certainly was caused through accli- 
dental means. 

Anderson v. Mut. Ben. H. & A. Ass’n (Mo. 
App.), 231 S. W. 75 (Kansas City, 1921): In- 
sured admittedly received an accidental injury 
to his finger. Blood poison ensued. It was held 
that the question whether diabetes resulted 
therefrom was for the jury. No question of 
accidental means was discussed. 


Goodes v. Order of U. C T., 174 Mo. App. 330, 
156 S. W. 995 (St Louis, 1913): Insured fell 
backward off a stool by accident. He bled at 
the ear and nose, and died in a few momen<*s. 
The autopsy disclosed seriously diseased con- 
ditions. There was no question as to the acct- 
dential means, and the sole question was wheth- 
er accident or disease caused insured’s death. 


Driskell v. Health & Accident Insurance Co., 
117 Mo. App. 362, 93 S. W. 880 (Kansas City, 
1906): Insured died as the result of scalding 
water accidentally falling into his ear, as al- 
leged in the petition. The trial court sustained 
a demurrer to the petition. The appellate court 
held that the petition sufficiently alieged death 
as the result of violent and external means, and 
remanded the case for trial. The case is not in 
point here. 


Columbia Paper Stock Co. v. Fidelity & C1s- 
ualty Co., 104 Mo. App. 157, 78 S W. 320 (St. 
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Louis, 1904): Plaintiff was the holder of an 
employers’ liability policy, protecting it against 
liability to employees on account of accidental 
injury. An employee recovered judgment 
against the insured, and insured was sued on 
such indemnity contract. The policy appear» 
to have indemnified insured against loss from 
claims for injuries accidentally suffered. The 
court reviews numerous cases, and reaches the 
same conclusion reached in Young v. Railway 
Mail Ass’n, 126 Mo App. 325, 103 S. W. 557, and 
is therefore an authority tending to support 
plaintiff’s contention. 

Johnson vy. Casualty Co., 122 Mo. App. 369, 99 
S. W. 473 (St. Louis, 1907): Insurecd met with 
an accidental fall. He was found unconscious, 
and soon died. Death resulted either from 
cerebral hemorrhage or from traumatic pneu- 
monia. It was held that it was for the jury to 
decide whether death was caused by the fall. 
If caused by the fall, it was clearly by acci- 
dental means. The case is not in point here 

Greenlee v. Kansas City Casualty Co., 192 
Mo. App. 303, 182 S. W. 138 (Kansas City, 
1916): Insured fell in his bathroom, and died 
soon after. The questions were as to admiss!- 
bility of statements of the deceased as’ part of 
the res geste and whether the fall or disease 
caused death. The statement was held to be 
admissible, and that the evidence was sufficient 
to show that death occurred from accidental 
means, rather than from disease. The case is 
not in point. 


EVIDENCE HELD NOT TO SHOW THEFT 
OF AUTOMOBILE.—In American Ins. Co. v. 
Jueschke, 237 Pac 585, decided by the Supreme 
Court of Oklahoma, which was an action to 
recover under an automobile theft policy, the 
evidence was as follows: 

The evidence shows that the car disappeared 
from the streets of the town of Garber on the 
night of September 10, 1921. There is nothing 
to show who took the car to Garber, or in 
whose possession the same was at the time; 
that Mr. Pugh, who had theretofore been in 
possession of the car, was not in Garber on this 
night, but was working on an oil well; that the 
first information the plaintiff had of the disap- 
pearance of the car wis on the following morn- 
ing about 11 o’clock when he was notified by 
phone of its disappearance; that the plaintiff 
then notified the agent of the company, and 
thereafter a representative of the Bates Adjust- 
ment Bureau, acting as the agent of the de- 
fendant, called upon the plaintiff at Enid, and 
advised that the car had been found near the 
town of Yale, Okla., by the side of the Missouri, 





Kansas & Texas Railway Company’s track in a 
wrecked condition, and that the car had been 
put there by Pugh, and that the company was 
not going to pay for it. The plaintiff further 
testified, over objection of the defendant, that 
this representative of the Bates Adjustment 
Bureau advised the plaintiff that he was advised 
by the train crew of the passenger train that 
the car was knocked off of the track by their 
train, and that they, the crew, went back after 
striking the car, and examined it, and found 
that the engine was all broken up. The plain- 
tiff testified that he never saw the car after it 
disappeared, was never able to locate it nor 
find anyone who knew anything about it, and 
he had no personal knowledge concerning the 
same, and the only thing he knew about its 
disappearance was what he had been informed. 
Mr. Lee testified that the state agent for the 
insurance company called on him and stated 
there would be no adjustment of the loss. and 
assigned as one of the reasons that the car had 
been placed on the track by someone. Mr. 
McConnell, the representative of the Bates Ad- 
justment Bureau, testified that he made an in- 
vestigation as to the loss of the car and that 
Mr. Pugh was not in Garber on the night the 
car disappeared, but was drilling an oil well at 
that time. There was introduced in evidence, 
by the plaintiff, copy of a letter, which Mr. 
McConnell wrote to the defendant on November 
9, 1921, in making his report of the investiga- 
tion conducted by him as to the loss of the car, 
in which he advised the defendant that he went 
to Yale and found and identified the car in 
question, in the hands of the night watchman 
there, and from others found that the car had 
been placed on the railroad track, and was 
struck by passenger train No. 123 on the morn- 
ing of September 10, 1921. 


Held, not to show that the car was stolen. 








The little country parish near a famous 
ocean resort was having “supplies,” as they 
called visiting ministers. On one Saturday 
they learned that the expected preacher could 
not come. They were sore, indeed, but they 
heard of the sojourn of a very distinguished 
doctor of divinity at the hotel by the sea. and 
with some misgivings appointed the stoutest 
member of their committee to invite the noted 
preacher to occupy the pulpit. He received the 
committeeman with graciousness, and to the 
latter’s surprise and joy accepted. 


The committeeman, wishing to round out the 
happy transaction, remarked: “You know, 
doctor, we would have been satisfied with a 
poorer preacher, if we could have got one.”— 
Christian Register. 
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A ‘“‘CHANCERY CASE”’ 


While all jurisdictions in the various 
states have provided that there shall now 
be but one form of action, generally de- 
nominated a civil action, thereby removing 
the danger of your being thrown out of 
Court, because you mistook the nature of 
your action—this only relates to the forum 
in which your action is brought. The Court 
is to be regarded as a Court of law or of 
equity, according to the nature of the case. 
This provision relates more particularly to 
matters of procedure, but the distinctive of 
the character of the various actions remains 
and the substantive rights remain the same, 
and it remains highly important and in 
many cases absolutely essential that the 
attorney knows whether his action is one 
at law or in equity. If it is at law, it is 
triable by jury; if in equity by the judge 
sitting as a Court in chancery—unless it be 
a ‘‘special proceedings,’’ then it is triable 
as the power which created the special pro- 
ceedings may direct. As a general rule it 
may be said that a chancery case is one not 
entitled to a tr’al by jury. The Constitu 
tion of the United States provided ‘‘In 
suits at Common Law, where the value in 
controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved. 
ee ¢ 

The States all have in substance the same 
constitutional provisions. 


Whether or not the remedy for an injury 
was at law, would depend whether it was 
included within what was, at the time of 
the adoption of our Constitution, known as 
the common law remedies, to wit: debt, 
covenant, assumpsit, trespass, trover, de- 
tinue replevin, case and ejectment. The 
first three are actions of contract, the 
other six actions for torts. The first eight 
are personal actions and the last mixed. 

Debt is for recovering a debt that is a 
liquidated sum of money. 

Covenant is for the recovery of damage 


for breach of contract under seal. 
(1) Art. 7. 





Assumpsit is for the recovery of damages 
for breach of contract not under seal. 

Trespass is to recover damages for every 
violent or forcible injury either to the per- 
son or property. 

Trover is for recovery of damages when- 
ever personal property had been literally 
lost by plaintiff and found and made use of 
by the defendant. 

Detinue is for recovering specific per- 
sonal property wrongfully detained from 
the rightful owner, together with damages 
for detention. 

Replevin is for recovery of specific per- 
sonal property wrongfully distrained, to- 
gether with damages for the wrongful act. 

Case, sometimes designated trespass on 
the case, is for the recovery of damages for 
injury to person, property, health, reputa- 
tion, or domestic comfort of individuals, 
not accompanied by force, either actual or 
constructive. 

Ejectment is for recovering the posses- 
sion of real estate. 

If the remedy for your wrong can be 
found in either of the previous eight 
designations, your remedy is at law and it 
is not a chancery case. 

Some jurisdictions have by Statute em- 
bodied these common law actions, in what 
is triable by jury.” 

However, statutory provisions could not 
definitely fix this matter. The thing that 
finally must control is what is in fact in- 
cluded in. the common law actions as fixed 
and construed by the Courts, perhaps for 
all practical purposes, and the action is not 
one of statutory origin; the rule adopted in 
the Ohio statute, will generally serve to fix 
the dividing line. 

But, if the action is equitable in char- 
acter the mere fact that a money judgment 
is prayed for will not change its character. 
So too, it is held that although a plaintiff’s 
cause of action may be triable by jury, yet 
where new matter set up in the answer con- 
stitutes an equitable cause of action which, 

(2) “Issues of fact arising in actions for recovery 


of money only or specific real or personal property 
shall be tried by a jury. Ohio G. C. 11379. 
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if established, will extinguish or supersede 
the case made in the petition, the issues 
taken on such new matter constitute a 
chancery case, triable by the Court, and 
this is so whether the issue is taken on the 
averments of the petition or not.® 

The question whether the case is one of 
common law, or as generally abbreviated, 
law or chancery, is not only important in 
the method of trial, to a jury or to the 
Court, but in many jurisdictions it is 
vitally important in determining how the 
case may be taken to a higher Court. The 
privilege of a review by a higher Court is 
generally fixed by a constitutional provision 
or statutory enactment. And very often, 
by reason of the fact that the issues were 
passed upon. by one person, as for instance 
a judge in chancery, the case may be taken 
up on appeal and heard de nova by a 
higher Court. But if it is a case at law, 
and not in chancery, it can only be taken 
to a higher Court and be reviewed in pro- 
ceedings in error. 

If you attempt to appeal, and your case 
is not a ease in chancery the higher Court 
will dismiss it for want of jurisd ction. 
When in doubt in such eases, the only safe 
way is either to prosecute your action in 
both ways, i.e., Appeal and Error or by 
Error alone. If you should be successful 
in your Appeal, the Error proceedings, by 
virtue of the nature of a case on appeal, 
would be superseded. 

A constitutional provision for Ohio 
adopted in 1912, provided ‘‘That the Court 
of Appeals’’ (which is an _ intermediate 
Court between inferior Courts and the 
Supreme Court) ‘‘shall have * * * Appel- 
late Jurisdiction in the trial of chancery 
cases, and review, affirm, modify or rev se 
the judgment of the Court of Common, 
Superior Court and other Courts of record 
within the district as may be provided. by 
law. * * #4 

The legislature of the year following the 
adoption of this constitutional provis‘on 
provided ‘‘An appeal may be taken to the 


(3) Buckner v. Mear, 26 O. 8S. 514. 
(4) Art. IV, Par. 6. 





Court of Appeals by a party or other per- 
son directly affected, from a judgment or 
final order in a civil action rendered by the 
Common Pleas Court and of which it had 
original jur'sdiction, if the right to demand 
a jury trial therein did not exist.’’? * * *5 

It will be observed that the legislature 
attempted to make the right to appeal to 
exist on the fact whether by right the 
action in the Court below was triable by 
Jury, and not on the fact whether it was 
tr'able by the Court and was a chancery 
case. 

It was probably the intention of the 
framers of the Constitution that it should 
have the interpretation that the legislature 
put upon it—but the Supreme Court did 
not think that way. The framers of the 
Constitution no doubt felt that where one 
person was to be both the judge of the law 
and facts in the case, the litigant should 
have the right of appeal. But they were 
not fortunate in expressing their intention, 
and the consequence is that the Supreme 
Court has been required to pass upon. the 
question of what constitutes a chancery 
case in a number of instances. 

In the ease of Cincinnati v. Balch,® the 
Court held, in construing the constitutional 
provision above referred to, ‘‘ That the gen- 
eral assembly has no power to enlarge or 
limit the jurisdiction conferred by the Con- 
stitution, but. may provide by law for the 
method of exercis‘ng that Jurisdiction.”’ 

In this case, the legislature had passed 
an act in which it was sought to limit the 
jurisdiction of the Court of Appeals in con- 
sidering a case on error from the Court of 
Common Pleas. 

The Court had previously passed upon 
the fact of the want of legislative power to 
limit or enlarge the constitutional provi- 
sion, ete.” 

In Wagner v. Armstrong® it was held 
‘‘That the test of whether the right of trial 
by jury is no longer the determinative one, 


(5) Section 12224, General Code (1913). 
(6) 92 Ohio State, page 415 (1915). 

(7) Snyder v. Deeds, 91 O. S. 407 (1914). 
(8) 93 Ohio State, 443 (1916). 
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while a chancery case is now one, generally 
speaking, where the right of trial by jury 
does not exist, yet there is a multitude of 
actions and proceedings provided by 
statute, not chancery in their nature where 
the right of trial by jury does not exist.’’ 
And that while in fact there had been pro- 
vided a statutory proceeding for matters 
of partition, yet that did not take away the 
nature of action, which was of an equitable 
nature, and was a chancery case coming 
within the Constitution. 

In Marleau v. Marleau® it was held that 
a proceeding for alimony does not invoke 
the equity powers of the Court but only 
those given by statute, and is not a chan- 
cery case. 

In Thompson v. Denton?® the Court held 
that an appeal would lie from an order of 
the Common Pleas fixing fully and finally 
the compensation of a receiver in a chan- 
cery case. This case was, however, over- 
ruled in Investment v. Haas,11 when the 
Court held that a proceeding for the ap- 
pointment of a receiver does not constitute 
a chancery case within the purview of 
Section 6, Art. IV, and while such order is 
a judgment which might be reviewed on 
error, it cannot be reviewed on appeal. 

In Hollowell v. Schraden,!? on the au- 
thority of Wagner v. Armstrong,!* it is 
held the action of foreclosure of a me- 
chanic’s lien is a chancery case. 

In Building, ete., v. Albertson,!* it is 
held an action for the recovery of money 
as a debt or as damages is essentially an 
action at law and when no fiduciary or 
trust relation exists, is not. a chancery case, 
and cannot be converted into one for ac- 
counting by averment of facts relative to 
plaintiff’s claim, and the extent of his dam- 
ages are not known to plaintiff but are 
within the knowledge of defendant. 

In Gromley v. Williams!® it was held 


that the question of the right of a party to 
(9) 95 Ohio State. 162 (1917). 
(10) 95 O. S. 333 (1917). 
(11) 110 O. S. 188 (1924). 
(12) 96 O. S. 599 (1917). 
(13) 93 O. S. 443. 
(14) 99 O. S. 11 (1918). 
(15) 100 O. S. 532 (1919). 





maintain an action to contest a will was a 
chancery case. 

In re Hauke?® the Court held that chan- 
cery cases do not now and never have com- 
prehended proceedings in disbarment or 
suspension of attorneys at law. 

In Best, Gdn., v. McClure?’ it was said 
that an action brought by a guardian to 
sell the real estate of his ward would not 
be a chancery case, unless there were inter- 
vening equities. This was an action tu 
enforce a lien on the land of another for 
the support of the ward and then sought 
to sell the same to secure the means for 
such reposit. Held a chancery case. 

In Gearhart v. Richardson?® the Court 
held that an action construing a will 
creating a charitable trust is equitable in 
nature and therefore a chancery case with- 
in the meaning of the Constitut‘on. 

In Clark v. Clark?® it was held that a 
proceeding brought under the Code to sell 
an entailed estate was not a chancery case, 
and that where the initial proceeding is 
statutory and not equitable, and defendant 
may not, by filing against another defend- 
ant a cross-petition which states a chancery 
ease, convert the whole proceeding into a 
chancery case, and approved the rule that 
to constitute a chancery case now it must 
be such as would have been a chancery case 
before the adoption of the code of pro- 
cedure—intimating that the proceeding to 
construe a will is not a chancery case 
unless it is to create a matter of an equi- 
table character. 

In Manning v. Lakewood”® it is held that 
the remedy by injunction against an illegal 
tax assessment, is equitable and constitutes 
a chancery case. 

In addition to the above decisions, the 
Court of Appeals has made a number of 
decisions as to what will constitute a chan- 
cery case. 


In Loan, ete., v. Schenck,” an injunction 


(16) 107 O. S. 342 (1923). 
(17) 108 O. S 482 (1923). 
(18) 109 O. S. 418 (1924). 
(19) 111 O. S. 644 (1924). 
(20) 94 O. S. 85 (1916). 
(21) 9 O. App. 365 
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sought to prevent an assignee from taking 
further proceedings in a certain Court, it 
was held a chancery case and that an action 
in mandamus is not;?? and that an action 
to vacate a judgment is not.?% 

In Sackett v. Irish** it was held that an 
action instituted in the Court of Common 
Pleas, under statutory authority, challeng- 
ing proceedings to establish a village is not 
a chancery case, notwithstanding, that the 
statute authorizes injunction as an ancillary 
remedy to enforce the order of the Court. 

In Union Savings Bank v. Cincinnati, 
ete.,25 the Court held that an action by a 
receiver of a corporation for the recovery 
of unpaid stock subscription is not a chan- 
cery case. The same holding is made in 
Traction Co. v. Union, ete.?® 

An action based upon an accounting for 
the use of trust funds is a chancery case.” 

In Shoe Company v. Shoe Company”® the 
Court says, ‘‘We have carefully examined 
the decision in Ohio along this line and 
find that the great weight of authority is to 
the effect that the question of the appeal. 
abil'ty of a case does not depend on whether 
or not the right and remedy are created by 
statute, but upon the broader principle as 
to whether or not the basic principle of the 
statute is equitable in character and based 
upon some equitable doctrine. We are 
convinced that this is the law in Ohio.’’ 

From the citations made in the fore- 
going, from the decisions of the Ohio 
Courts, it is manifest that at least in that 
jurisdiction what constitutes a chancery 
case is a live question. It may be said that 
there are now three sources of remedies. 

First: Those which are given. by what 
are known as the Common law writs. 

Second: Those which have grown up in 
Courts of Equity. 

Third: Those founded on statute. 

The first gives the law action; the second 


22) State v. Board, ‘ . ; + 
mm. F, 10 O. App. 86. 1 a a 

(23) Gifford v. Ryan, 9 O. App. 419. 

(24) 11 O. App. 403 

(25) 13 O. App. 9. 

(26) 9 O. App. 414. 

(27) Andrews, etc., v. Middleton, 14 O. App. 430. 

(28) 16 O. App. 387 (1922). 








the chancery case, and the third may have 
in it the elements of an action at law and 
principles recognized by Courts of equity. 
The method. of procedure for the enforce- 
ment of the right of action given by statute 
will be such as the statute may provide. 
But if the elements constituting the basis 
of the right of recovery under the statutory 
action are such as are not enforceable under 
the common law writs, the action is a chan- 
cery case, as distinguished from an action 
at law. Especially is this true when a - 
definition of what constitutes a chancery 
case under the Ohio constitution is sought 
for, and while it may not be as live a ques- 
tion in many jurisdictions at this time as it 
is in Ohio, the question of what will con- 
stitute a chancery case will, notwithstand- 
ing the adoption of codes of procedure, be 
one of much interest and importance, and 
will bring to the mind of the practicing 
lawyer the necessity for knowing what was 
comprehended within the old common law 
writs, so that he may know what the equi- 
table principles of the law are at this time. 
William M. Rockel. 


Springfield, Ohio. 








GAS EXPLOSION—CONTRIBUTORY 
NEGLIGENCE 


LAWRENCE ET UX. V. CITY OF SCRANTON 
130 Atl. 428 


(Supreme Court of Pennsylvania, June 27, 
1925) 


In action against municipality for wrongful 
death caused by explosion of illuminating gas, 
whether 15-year-old boy was contributorily neg- 
ligent in lighting cigarette on curb of manhole 
from which gas was escaping held question for 
jury. 


Wallace G. Moser and R. W. Archbald, both 
of Scranton, for appellants. 

Philip V. Mattes, City Sol. Reese H. Harris, 
T. L. Hoban and Charles P. O’Malley, all of 
Scranton, for appellee. 

KEPHART, J. Plaintiffs’ son, John Law- 
rence, aged 15, with his companions, was coast- 
ing on Clearview street, Scranton, on Christmas 
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Eve. They gathered about a manhole in the 
street to await the arrival of another boy. 
While at the manhole John struck a match on 
the iron cover to light a cigarette. An explo- 
sion of gas immediately followed, the boys were 
thrown in different directions, and the cover of 
the manhole was blown in the air, falling on 
John, so injuring him that he died shortly 
after. 

The presence of gas was accounted for 
through a leak in a gas main some distance 
away. It followed a waterline to a pit con- 
structed by the Scranton Gas & Water Compiny 
to house a water meter. The pit, approximately 
5 feet square and 4 feet deep, was sunk into 
the street about 10 feet from the sidewalk, and 
its manhole was covered with a circular iron 
lid. An employee of the compiny visited it 
daily to examine the meter. For a month or so 
before the accident he continually found quan- 
tities of gas collected in the hole. At times he 
was compelled to remove the cover to permit 
the gas to escape before entering to read the 
meter. The odor of gas from the manhole was 
also observed by others for some weeks prior to 
the accident, and from its scent it wis known 
to be illuminating gas. In an action against 
the city, a compulsory nonsuit was granted by 
the court below. 

This appeal raises some interesting legal 
questions. We start with this basic principle 
of law which, to a large extent. governs the 
legal liability, if any, of the defendant: 

(1, 2) Municipalities as governmental agen- 
cies have a discretionary power to abate certain 
kinds of nuisances, but they become civilly 
liable if they permit a nuisance to exist on 
their own property to the damage of others, or 
if damage results from the continued existence 
of a known nuisance on a public highway that 
makes it unsafe for travel. Scranton v. Catter- 
son, 94 Pa. 202; Parker v. Macon, 39 Ga. 725, 99 
Am. Dec. 486; McDowell v. Village of Preston 
104 Minn. 263, 116 N. W. 470, 18 L. R. A. (N 
S.) 190; Cohen v. Mayor of New York, 113 N. Y. 
532, 21 N. E. 700, 4 L. R. A. 406, 10 Am. St 
Rep. 506. Though a given condition in a street 
may not technically be a nuisance, the general 
rule is that municipalities having full and com- 
plete control over their streets are liable in 
damages for injuries sustained in consequence 
of their failure to use ordinary care to keep 
them in a reasonably safe condition for public 
travel. Aiken v. Philadelphia, 9 Pa. Super. Ct. 
502; Gerber v. Philadelphia, 60 Pa. Super. Ct. 
119; Haughney v. Mahanoy City Borough, 264 
Pa. 482, 107 A. 843; Johnston v. Wheatland Bor 
ough, 69 Pa. Super. Ct. 172, 174; Smith v. Sha- 
mokin Borough, 268 Pa. 170, 110 A. 640; Nor- 





beck v. Philadelphia, 224 Pa. 30, 73 A. 179, 16 
Ann Cas. 430; 13 R. C. L. $ 258. 


(3, 4) Generally, to fasten liability on a 
municipality, it must have had notice of the 
tortious condition complained of for a sufficient 
length of time before the accident to have 
either cured the defect or prevented the injury 
(North Manheim Tp. v. Arnold, 119 Pa. 380, 
389, 13 A. 444, 4 Am. St. Rep 650; Burns v. 
Bradford City, 137 Pa. 361, 367, 20 A. 997, 11 
L. R. A. 726; Frazier v. Butler Borough, 172 
Pa. 407, 413, 416, 33 A. 691, 51 Am St. Rep. 739; 
Duncan v. City of Philadelphia, 173 Pa. 550, 
554, 34 A. 235, 51 Am. St. Rep. 780), and such 
notice may be either actual or constructive. 
Where a negligent condition his continued to 
exist for a period of time in which knowledge 
might have been obtained by the exercise of 
reasonable diligence, notice may be imputed; 
or, if the municipality fails to make inspection 
with sufficient frequency to discover the condi- 
tion, the result is the same. McLaughlin v. 
City of Corry, 77 Pa. 109, 113, 18 Am. Rep. 432; 
North Manheim Tp. v. Arnold, supra; Burns v. 
Bradford City, supra; Frazier v. Butler Bor- 
ough, supra; Duncan v. City of Philadelphia, 
supra; Norbeck v. Philadelphia, 224 Pa. 30, 73 
A. 179, 16 Ann. Cas. 430. 


(5) Plaintiff’s evidence was ample to go to 
the jury on the question of cons‘ructive notice, 
not only from the testimony of the inspector of 
the water meter, but also from that of another 
witness who testified positively that he smelled 
gas coming from the manhole when he was 60 
feet from it. There can be no question on this 
phase of the case; it was for the jury; and the 
court below was not in doubt on that point. 


Admitting the preceding premise, the next 
problem is, Does it appear the city knew of the 
dangerous character of the substance collecting 
and escaping within the streets? If we assume 
that appellant’s theory of the case is correct 
that the illuminating gas came from the pipes 
of the company occupying the highways of the 
city, we then have this proposition: The 
municipality permits its highways to be used 
for the purpose of transporting a highly dan- 
gerous substance. When such authority is 
given, inasmuch as the city knows that there 
will be a joint use of the streets by the travel- 
ing public and the transportation of the dan- 
gerous substance, may the municipality contend 
it did not know the dangerous qualities of the 
matter transported? Will it not be presumed 
to know? Had it then the right to assume that 
the use of the street for the purpose would be 
in a reasonable and prudent manner, with safe 
contrivances and appliances? 
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This approaches very closely to what his 
been said regarding the use of streets by elec- 
trie light companies, telephone companies, and 
other concerns employing dangerous agencies 
or appliances likely to become dangerous by 
coming in contact with such dangerous agency. 
In such cases we have held that it was the duty 
of the municipality to exercise careful super- 
vision over its streets and to see that the con- 
struction and maintenance of electric wires sus- 
pended above them were in a reasonably safe 
condition. Mooney v. Luzerne Borough, 186 
Pa. 161, 40 A. 311, 40 L. R. A. 811. If the 
appliances are out of order for a sufficient 
length of time to charge the city with no‘ice, 
it will be responsible in damages for injury to 
pedestrians resulting therefrom We stated, in 
Emery vV. Philade!phia, 208 Pa. 492, 498, 57 A. 977, 
978, that no case was cited that gave “any sup- 
port to the contention that the city * * * may 
with impunity leave a highly dangerous and 
insidious obstruction, such as a heavily charged 
and exposed electric wire, on any part of a 
public highway, or so near it that a traveler 
accidentally or intentionally deviating a few 
feet from the beaten track, may encounter it to 
the risk of life. On the contrary it has been 
uniformly held that those using this new and 
dangerous agent are bound to the very highest 
degree of care practicable to avoid injury to 
every one who may * * * come * * * in con- 
tact with [the wires]. * * * The fact that the 
wires are owned or used by the city as part of 
its police instruments, does not alter the rule, 
or exempt the city from liability under it.” If 
illuminating gas is a highly explosive sub- 
stance, there seems to be no good reason why 
its occupancy of the street should not be sur- 
rounded by every generally well-known safe 
guard to prevent injury to the users of the 
street. ; 


(6, 7) While the city might, within reason- 
able limits, presume that the instrumentality 
using the highway adopts and maintains proper 
facilities (City of Warsaw v. Dunlap, 112 Ind. 
576, 11 N. E. 623, 14 N. E. 568), the jury, from 
the evidence, may find that the facilities were 
not proper or were defective, and that the city 
had notice thereof. The presence of gas on the 
street as described, continuing for a period of 
time long enough to fix the city with knowledge 
of such improper construction or maintenance, 
makes the presumption of no avail. 


But it is urged that, to support plaintiff’s 
case, the court must assume, or the jury must 
find as a fact, that the gas was communicated 
to the manhole as indicated, and it was the gas 
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asserted, does not produce certainty of liability, 
in view of the well-known characteristics of 
gas. It is not such a violent undertaking as 
would appear at first thought. We have not 
hesitated to so declare in other cases. See 
Koelsch v. Philadelphia Co., 152 Pa. 355, 25 A. 
522, 18 L. R. A. 759, 34 Am. St. Rep. 653; 
Hartman v. Citizens’ Natural Gas Co., 210 Pa 
19, 59 A. 315. But we need not place our deci- 
sion on this ground. There was sufficient evi- 
dence for the jury to find the presence ot 
illuminating gas at and in the manhole for 30 
days prior to the accident. Whether it cime 
from the gas main that occupied the street or 
elsewhere is immaterial. It was the city’s duty 
to correct it. 

“The primary duty of keeping its streets in 
travelable condition is on the city.” Harvey v. 
Chester, 211 Pa. 563, 564, 61 A. 118; Aiken v. 
Philadelphia, supra, 506. When public safety 
is concerned, it cannot be delegated to others. 
To the public it is immaterial what creates the 
dangerous condition. The city, after notice, is 
responsible to travelers therefor, even though 
the condition was brought about by third per- 
sons. This is so whether they operate under 
permits from the city (Harvey v. Chester, 
supra; McKelvey v. Juniata Borough, 265 Pa. 
56, 108 A. 205), by agreement under a frin- 
chise (Aiken v. Philadelphia, supra), under con- 
tract (Burger v. Philadelphia, 196 Pa. 41, 46 A. 
262; Gerber v. Philadelphia, 60 Pa. Super. Ct. 
119), after notice to make repairs (Meyers v. 
Philadelphia, 217 Pa. 159, 66 A. 251, 10 L. R. A. 
[N. S.] 678), or are trespassers on the streets 
(Boyle v. Hazleton Borough, 171 Pa. 167, 33 A. 
142). “The duty and liability of the munici- 
pality is in no way lessened by the fact that 
individuals or corporations are subject to a like 
duty and liability.” Mooney v. Luzerne Bor- 
ough, 186 Pa. 161, 164, 40 A. 311, 40 L. R. A. 811. 

(8) Did the city authorities know the com- 
bustible nature of gas? In other jurisdictions 
courts have taken judicial notice of the qualities 
of artificial and natural gas. They are danger- 
ous agencies, highly explosive, and combustible. 
Jamieson v. Indiana Natural Gas & Oil Co., 128 
Ind. 555, 28 N. E. 76, 12 L. R. A. 652; Hashman 
v. Wyandotte Gas Co., 83 Kan. 328, 111 P. 468; 
Alexandria Min., etc., Co. v. Irish, 16 Ind. App 
534, 44 N. E. 680. We have held that “he 
knowledge of the explosive character of gis 
certainly may be presumed to be general among 
persons who have it in their houses” (Plonk v. 
Jessop, 178 Pa. 71, 77, 35 A. 851), and the same 
rule should apply to a city where it is generally 
used. But the question of the knowledge of 
plaintiff and defendant is for the jury. The 





of the agency occupying the streets. This, it is 
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leading case is Kibele v. City of Philadelphia, 
105 Pa. 41. There the city was a manufacturer 
of gas, and, of course, being a manufacturer, 
was presumed to know its nature. The court 
below held plaintiff guilty of contributory neg- 
ligence. On appeal this court reversed, saying, 
if the plaintiff knew gas was explosive, it was 
his duty to have withdrawn from the premises. 
He could not knowingly take upon himself the 
risk of an explosion, and for its consequences 
charge the city. But whether or not he did 
know was a question for the jury. In applying 
the same rule here we consider the use of 
illuminating gas in the city of Scranton. Its 
explosive nature as a matter of common knowl- 
euze among those living in a community where 
it is used, with all the other circumstances of 
the case, make knowledge a question for the 
jury. This is the effect of Kibele v. City of 
Philadelphia, supra; Plonk v. Jessop, supra; 
Stoner v. Pennsylvania Fuel Supply Co., 40 Pa 
Super. Ct. 599, 601, and other cases. 

(y) Was the boy, when he struck the match 
at the minhole, guilty of negligence as argued 
by appellee? He could smell the gas, and, while 
his knowledge of its dangerous character was 
for the jury, his lighting the match under the 
circumstances, says defendant, made the act a 
case for the court. We may concede a part of 
this statement as indicated in Plonk v. Jessop, 
supra. Escaping gas is dangerous, but the 
point at which it becomes dangerous is not a 
well-known fact. On may approach to within 
a certain distance from a leak with a light in 
safety, but, in approaching, that point is 
reached where the mixture of gas and air be 
comes dangerous. The location of this point is 
difficult to determine. Gas should be confined; 
the leak large enough to create some pressure; 
and the mixture about perfect. We have held 
that one may go into a cellar or attic with a 
lighted match, lamp, or with a lighted taper, 
hunting along a gas line for a leak, and not be 
guilty of contributory negligence. Plonk v. 
Jessop, supra. The common practice of discov- 
ering gas leaks is by the use of a match or 
candle. In Plonk v. Jessop, supra, 77 (35 A. 
851), plaintiff, who knew gas would explode if 
brought in contact with a light, used a match 
or burning taper to discover a gas leak, going 
into the cellar for that purpose. The court 
said: 

“The knowledge of the explosive character of 
gas certainly may be presumed to be general 
among persons who have it in their houses, and 
plaintiff admitted such knowledge. But how 
far a smell of gas indicates a leak that may 
safely be searched for with a match or candle, 
and at what point it means danger of explosion 





in so doing, is a question requiring judgment 
and some experience.” 

—and that was for the jury. So it may be said 
as to this boy, assuming he knew gas was 
present, his knowledge of the danger point 
around the manhole where he struck his match, 
or his contributory negligence, is a question of 
fact for the jury. 

It is not contributory negligence per se to 
use a match or lighted candle in trying to 
discover a gas leak, or to enter with a light a 
cellar or other closed place into which gas is 
escaping. City Gas Co. v. Webb, 117 Va. 269, 
84 S. E. 645; Schmeer v. Gaslight Co., 147 N. Y. 
529, 42 N. E. 202, 30 L. R. A. 653; Plonk v. 
Jessop, supra; Stoner v. Pennsylvania Fuel 
Supply Co., supra. We might say without fur- 
ther comment that the use of matches on the 
street to light a cigar or cigarette should be 
anticipated by the city as a reasonable use of 
highways. 

(10) The court below seemed to be of the 
opinion that gas in the highway was not the 
proximate cause of the injury. We cannot 
agree to this; otherwise this court has been in 
error in deciding similar cases. After a care- 
ful consideration of the case, the judgment of 
the court below should be reversed. The ques- 
tion of the city’s negligence and knowledge 
both as to the presence of gas and its destruc- 
tive character were matters for the jury, and 
should be submitted to that tribunal for con- 
sideration. 

Judgment reversed with a venire facias de 
novo. 

NOTE—Contributory Negligence of Person 
Injured in Gas Explosion.—One wis no* necli- 
gent in permitting an abandoned sewer pipe to 
remain in the ground and leading to his prem- 
ises after it had been discontinued from the 
main sewer, and through which gas found its 
way into his building and exploded while the 
employees of the gas company were searching 
for a leak in the street in front of his premises. 
Nor was he negligent in not informing the gas 
company’s employees of the location and con- 
dition of the pipe. Aurora Gaslight Co. v 
Bishop, 81 Ill. App. 493. 

In the absence of evidence that there is any 
inherent danzer of an explosion of gas from 
the placing of a drip pipe in a basement, it his 
been held that a trial court was not bound to 
hold that a plaintiff, in insisting on having the 
appliance placed in the basement, negligently 
contributed to the damxge which resulted from 
an explosion of gas while the drip pipe was 
being cleaned by a workman of the defendant 
gas company. Willard v. Valley Gas & Fuel 
Co, 180 Cal. 561, 182 Pac. 32, 25 A. L. R. 276. 
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The mere fact that a person remains in a 
house and continues to heat the same with fires 
after she knows of a leak in a gas pipe in the 
house, does not of itself establish contributory 
negligence on her part, as matter of law. Louis- 
ville Gas Co. v. Fry, 147 Ky. 754, 145 S. W. 748, 
25 A. L. R. 277. 

It is not necessarily negligence per se to use 
a match or light to discover the point where 
gas is escaping. Whether a person is negligent 
in using a lighted match in searching for a gas 
leak depends on whether he has notice that the 
gas is escaping in large quantities, or whether 
a man of ordinary prudence, placed in the same 
situation, would believe that there was danger 
of an explosion, and such a question is one for 
the determination of the jury. Pine Bluff 
Water & Light Co. v. Schneider, 62 Ark. 109, 
34 S. W. 547, 33 L. R. A. 366; Stoner v. Penn- 
sylvania Fuel Supply Co., 40 Pa. Super. Ct. 599. 

It has been held that whether the act of 
going into a cellar to search for the cause of 
gas escaping through the house was negligence, 
where the person searching had reason to think 
that the gas was from a furnace, and was not 
illuminating gas, was properly left to the jury. 
Bartlett v. Boston Gaslight Co, 122 Mass. 209, 
25 A. L. R. 278. 

Where there was evidence that deceased, a 
boy of 18, started with a lamp to search for a 
gas leak, and on being warned that it was dan- 
gerous to take a lamp, took a candle, s‘ating 
that he had seen gas men use a candle to find 
a leak, it was held that the question of con- 
tributory negligence was properly left to the 
jury. Schmeer v. Gaslight Co, 147 N. Y. 529, 
42 N. E. 202, 30 L. R. A. 653. 

For a case involving injury from explosion of 
gasoline, see 98 C. L. J. 377. 





BOOK REVIEWS 


GLUECK—MENTAL DISORDER AND THE 
CRIMINAL LAW 


A CORRECTION 


In our review of this book, which appeared in 
the issue of the Journal for October 5, a typo- 
graphical error caused us to say that the book 
‘*is stated to be a study in mediocre-sociological 
jurisprudence.’’ Of course, this should have 
been ‘‘medico-sociological’’ jurisprudence. We 
regret the error exceedingly. We assure our 
readers that there is nothing mediocre about 





either this excellent work or its eminent author, 
Hon. S. Sheldon Glueck. The work is published 
by Little, Brown and Company, Boston. 


HISTORICAL FOUNDATIONS OF 
TRADE-MARK LAW 


Frank I. Schechter, A. M., J. D., of the New 
York Bar, is the author of a volume entitled as 
above, and published by The Columbia Uni- 
versity Press, 2960 Broadway, New York City. 
There is a foreword, written by Munroe Smith, 
J. U. D., LL. D., J. D., Bryce Professor Emeritus 
of European Legal History Columbia University. 


As stated by the author, it is not attempted to 
add to the many manuals of current trade-mark 
law, but the aim of the book is to illumine the 
hitherto ‘‘dim historic trails’’ to the sources of 
trade-mark law and to analyse critically the pres- 
ent state and tendencies of trade-mark law in 
the light of its history. In further explanation 
of the very excellent work of the author, we 
quote a portion of the preface as follows: 

‘Bearing in mind Mr. Justice Holmes’ warn- 
ing against the enchanting ‘pitfall of antiqua- 
rianism,’ I have endeavored to present historical 
material solely for the purpose of seeing whence 
the present law has come and what should be the 
basis of its development in the future. If at 
times I may have been tempted from the main 
highway by the fascination of a particularly 
attractive by-path, as in the case of printers’ and 
publishers’ devices, my researches have been in- 
corporated in a note or appendix in such a way 
as not to break the thread of the primary line uf 
investigation. In the course of a survey of six 
centuries of the uses and piracy of trade sym- 
bols, I have necessarily been led into all sorts 
of byways in medieval law and in gild life 
and discipline from which has beep extracted 
material that may, I venture to think, prove of 
interest not only to the legal profession, but to 
the economic historian and also to those con- 
cerned in a non-legal capacity with trade-marks 
and trade-marked articles.’’ 


The book is well printed on excellent paper 
and is bound in eloth. 





Two friends went to see a billiard match be- 
tween well-known professionals. After the 
match had been in progress for a while, Joe 
turned to his friend and said: 

“What do you call this game, Bert?” 

Bert replied: “Billiards.” 

Joe watched a few more strokes, and then 
said: ‘Well, what do they call the game they 
play in our club?”—Tit-Bits. 
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1. Alteration of Instruments—Material Change.— 
No material change was made in written agree- 
ment, consisting of notes and mortgage, executed 
contemporaneous!y by a change in place of pay- 
ment of one of notes without consent of maker, 
where note when construed w'th recitals in mort- 
gage, showed that intention of parties was that 
note was to be payable at place where by change 
payment was directed to be made.—Benson ¥. 
Adams, Tex., 274 S. W. 210. 


2. Arrest—Public Place.—A search, warrant is not 
necessary to authorize prohibition agents to enter 
a soft drink place. open to the public, and they may 
then and there, without a warrant, arrest the pro- 
prietor, found in illegal possession of liquor.—Mc- 
(aay ae. v. United States. U. S. C. C. A., 6 Fed. 
( 


3. Attorney and Client—Attorney’s Fee.—The de- 
fendant who’employed counsel, after the exchange, 
who performed services in connection with the 
transaction, is not entitled to charge in the ac- 
counting for his services.—Child v. Mastin, Minn., 
204 N. W. 947. 

4. Automobiles—Carrier’s Duty.—Where plaintiff 
at time of injury was passenger in automobile of 
defendant common carrier, driven by its employee, 
defendants were legally bound to exercise h'gh de- 
gree of care, and fact that another passenger had 
intoxicating liquor in his possession does not ab- 
solve defendants, on theory that automobile was 
hired for purpose of transporting intoxicating 
liquor, in violation of law.—Bower Auto Rent Co. v. 
Young, Tex., 274 S. W. 295. 


5.——"‘Common Carrier.’’—Truckman, transport- 
ing special general order merchandise from docks 
to bonded warehouse designated by importer, under 
contract with United States government for exclu- 
S've carrying of such merchandise at fixed charges 
for which importer ultimately reimbursed govern- 
ment, was ‘“‘common carrier.’’ liable as insurer.— 
Textile Alliance v. P. H. Keahon, Inc., N. Y 
N. Y. S. 205. 


6.——Defect in Equipment.—In pedestrian’s action 
for injuries when struck by defendant’s automobile. 
ev'dence that defendant’s car was not equipped 
with skid chains was properly admitted, though 
not alleged as bearing on defendant’s care in oper- 
ating the car, jury being instructed that negligence 
relied on was confined to operation of car and did 
not include defect in equipment.—Rettl'a v. Salo- 
mon, Mo., 274 S. W. 366. 


7.—Father’s Liability—A father is not liabie 
for injury to a third person arising from the neg- 
ligence of his son, while driving alone with the 
father’s consent on his (the son’s) mission and 
pleasure, the automobile owned and kept by the 
father for the pleasure and convenience of his fam- 
ily, since such son, under the circumstances, is not 
the agent or servant of the — —Schmitt v. 
Kier, Okla., 238 Pac. 410. 


8.——Railroad Crossing.—Where railroad had pro- 
vided gates at street crossing, and where view of 
train could be had for at least two squares by one 
within 50 feet of crossing, automobilist who crossed 





track without stopping. looking, or listening, and 
was struck by slowly moving train, held contr!bu- 
torily negligent as matter of law. notwithstanding 
gates at crossing had not been closed.—Gibbens v. 
New Orleans Terminal Co., La., 105 So. 367. 


9.— Void Sale.-—Where, on sale of used car by 
plaintiff to defendant, no bill of sale or transfer 
was filed with tax collector, as required by Com- 
plete Texas Statutes 1920, art. 1358g, or Vernon's 
Ann. Pen. Code Supp. 1922, art 1617%f, nor was 
license fee properly indorsed to defendant pur- 
chaser, as required by articles 1358e and 1358f 
(Vernon’s Ann. Pen. Code Supp. 1923, arts. 1617%d. 
1617%e) such contract of sale was void, and passed 
no title or interest to purchaser, and, being in vio- 
lation of law, gave no rights to either party en- 
forceable at law.—Grapeland Motor Co. v. Lively, 
Tex., 274 S. W. 168. 


10. Bankruptcy—Adjudication.—An allegation ina 
petition against a business concern named that it 
is composed of A.. personally and as executor and 
trustee under a will, is not an allegation of part- 
nership, but the petition is in effect one against A. 
alone, and an adjudication thereon affects oniy A. 
individually, and not the trust estate.—Petition of 
Eddy, U. S. C. C. A., 6 Fed. (2d) 196. 


11.—Devise in Trust.—Under will devising prop- 
erty in trust to pay income for 21 years to desig- 
nated persons, the property to be divided between 
them at end of period, but the share of any benefi- 
ciary dying before that time to go to the surviving 
beneficiaries, provision that prior to distribution no 
interest in income or principal shall be assignable 
or subject to conveyance nor subject to execution or 
other process, being valid under laws of state where 
testator resided and property is located, interest of 
beneficiary does not pass. under Bankruptcy Act, 
Sec. 70 (Comp. St. § 9654), to trustee in bank- 
+ (peal v. Tate, U. S. C. C. A., 6 Fed. (2d) 
139. 


12.——Directors’ Meeting.—Notice of directors’ 
meeting sent out by directors, who were members 
of firm which was creditor and stockholder in cor- 
poration, referring to attachment and seizure of 
corporation’s property by such firm held sufficiently 
to specify purposes of meeting to authorize resolu- 
tion authorizing filing of voluntary bankruptcy peti- 
tion.—In re ae Bad Shipbuilding Co., U. S. C. C. 
A., 6 Fed. (2d) 1 


13.——Insurance Policy.—Exemption under Const. 
N. C. art. § 7, authorizing husband to insure 
his life for wife’s benefit. and providing that ‘‘in 
case of his death’’ the amount so insured shall be 
paid to her free of his creditors’ claims, does not 
embrace the surrender value at time of his becom- 
ing bankrupt of policy reserving power in him to 
change beneficiary.—Whiting v. Squires, U. S. C. 
C. A., 6 Fed. (2d) 100. 


14.——Revising Decree.—Bankrupt cannot have 
order of District Judge overruling exceptions to 
special master’s report revised by merely pointing 
out inconsistency between such order and some 
particular advisory special] finding of master, where 
master’s report embraced all evidence in case; his 
only remedy being to bring up whole record on 
appeal, record presenting question of fact, and not 
of law.—Ellington v. Shimealh, U. S. C. C. A., 6 
Fed. (2d) 146. 


15.——Sale on Approval.—Where bankrupt, who 
obtained two diamond bracelets from jewelers sub- 
ject to wife's selection and approval, absconded 
and subsequently sent suit case containing brace- 
lets in envelope with, jeweler's name thereon to his 
brother-in-law, without any selection having been 
made by wife, jewelers were entitled to bracelets, 
whether transaction was bailment or sale on ap- 
proval, since there was never selection or “ap- 
proval,’’ within Sales Act. Ill. § 19, rule 3, par. 2, 
required to pass title to wife before bankruptcy 
ay ee were inst‘tuted.—In re Koretz, U. S. 
. C. A., 6 Fed. (2d) 225. 


16. Banks and Banking—Authority of Officer.— 
An officer of a trust company, having express au- 
thority to buy and sell securities, has no implied 
power, in selling securities, to b'nd the corporation 
by a contract to repurchase them, on demand at 
“face value and accrued interest.’-—Eberlein v. 
ar i Mortgage & Trust Co., Minn., 204 N. 
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17.——Delivery of Draft.—Where forger, on ob- 
taining duplicate deposit slip from bank A, stating 
that there had been deposited with it a sum to 
credit of plaintiff. depositor in bank B, wired bank 
A, forging X.’s name to telegram, to send money 
to bank B, and bank A thereupon directed bank B 
to credit X. with amount of deposit, and there- 
after forger exhibited the duplicate depos‘t slip to 
bank B, which turned over to him draft drawn by 
bank A, representing amount of deposit, held that 
bank B was guilty of gross negligence in failing 
either to credit X.’s account with such draft or 
verifying forger’s signature with that of X., and 
under Negotiable Instruments Act (Vernon’s Ann. 
Civ. St. Supp. 1922, art. 6001-23) bank A was gwilty 
of no conduct precluding it to set up forgery or 
bank B’s want of authority to pay money to any 
one but X.—Citizens’ State Bank of McLean v. 
Fuller, Tex., 274 S. W. 208. 


18 False Financial Statement.—Directors and 
officers of bank held not liable to depositor for de- 
ceit in publishing statements requ'red by Rev. St. 
1819, § 11756, purporting to show financial condi- 
tion and which were false; statements required by 
law not being voluntary reports or prospectuses 
upon which depositor could recover.—Kroeger v. 
Garkie, Mo., 274 S 8. 


19. Forgery.—The expression “forged check.” 
as used in sect'on 44 of article 19 of the Banking 
Act, approved August 16. 1919 (Ga. L. 1919, pp. 135, 
209), applies only to a check which is created as a 
result of a criminal act of forgery and does not 
apply to a check to which one’s name as maker or 
drawer is signed by another who purports to act as 
the agent for the maker or drawer, although no 
such authority exists.—Samples v. Milton County 
Bank, Ga., 129 S. E. 170. 


20.-——Letter of Credit.—Letters of credit do not 
usually contain a direct promise to pay; but such 
promise is imp-ied or inferred from the statement 
that credit has been established and is irrevocable. 
— v. National Park Bank, N. Y., 148 N. E. 








21.—Security for Debts.—Where complainant 
bank advanced money to pay for cargoes of sugar 
imported, taking title thereto as security, a pro- 
vision of the contract with the importer that it 
should also hold such title as security for any other 
indebtedness of the importer to it held valid ana 
enforceable, as aga nst a third party having claims 
against the importer.—Sugarland Industries v. Old 
Colony Trust Co., U. S. C. C. A., 6 Fed. (2d) 203. 


22. Brokers—Commission.—If owner’s faut caused 
purchaser to fail to pay purchase price when due, 
owner would be liable for commission, but where 
purchaser was solely to blame owner's failure to 
bring suit to compel settiement dd not render him 
liable, especially where broker made no such re- 
quest nor any offer or tender of security to indem- 
nify him against loss and he was not given reason- 
= p— to bring suit.—Simon v. Myers, Pa., 130 

tl. 


23,——-Leasehold Interest.—Leasehold interest of 
several years in a hotel held not to constitute 
“real estate,”” within Rem. Comp. Stat. § 5825, 
subd. 5, and oral agreement employing a broker to 
sell such leasehold interest was not void, because 
not in writng; section 10550, relating to convey- 
ancet and section 2303, defining ‘‘real property,” as 
used in Criminal Code, being inapplicable.-—Myers 
vy. Arthur, Wash., 238 Pac 899. 


24.——-Terms of Contract.—In absence of an aver- 
ment that stock which plaint'ff was authorized to 
sell would earn a dividend, or that prospects of 
dividends gave stock a va.ue greater than it would 
otherwise have, or in any way added to its market- 
able qualities, presumpt'on would be that stock 
was not dividend bearing. or at least there would 
be no presumption that it was dividend bearing — 
Phiblin v. Creasey Corporation, Ky., 274 S. W. 1113. 


25. Carriers of Live Stock—Furnishing Cars.—In 
shipper’s action for damages for delay in furnishing 
stock cars, that shippers knew of existence of a 
shopmen’s strike would be no notice as to carrier’s 
inability to furnish cars, since they might assume, 
in absence of timely notice, that cars would be fur- 
nished at time requested, and were justified in 
bringing their stock to defendant’s station on that 
date for shipment.—Warner v. St Louis-San Fran- 
cisco Ry. Co., Mo., 274 S. W. 90. 





26. Carriers of Passengers—Contributory Negli- 
gence.—In action by prospective passenger who 
was struck by approaching car, requested instruc- 
tion that passenger could not recover if evidence 
showed that by looking he cou:d have seen car 
approaching in time to have averted accident, was 
properly refused, since passenger was only required 
to exercise ordinary care, and instruction charged 
negligence in failing to see car if poss ble for him 
to see it.—Willi v. United Rys. Co. of St Louis, 
Mo., 274 S. W. 24. 


27. Constitutional Law—Educat'on Public Con- 
cern.—Education Law, § 493 subd. 6 as amended 
by Laws 1921, c. 383, making school district liable 
for high school instruction of pupils from d'‘strict, 
held not to take property of district inhabitants 
without due process of law; education being a pub- 
lic concern, and moneys expended therefor raisable 
by taxation.—Board of Education v Tuttle, N. Y., 
211 'N. Y. S. 413. 


28.—Local Laws.—Amendment to Const. art. 12. 
adopted in November 1923. being void under article 
14, Laws 1924. c. 363, empowering city of New York to 
adopt local laws in relation to its affairs, and Local 
Laws, Nos. 3, 4, 5, & of 1925, providing for muni- 
cipal bus system, enacted thereunder, are likewise 
void.—Schieffelin v. Mills. N. Y., 211 N. ¥. S 306. 


29. Contracts—Mutuality.—Contract for sale of 
menthol which provided that seller should not be 
bound to tender deliveries under contract, held not 
to lack mutuality, where such provision, when con- 
strued with context, did not mean that seller need 
not deliver, but that, if buyer should fail to order 
out goods dur'ng intervals specified, seller should 
not be required to make tender thereof.—Aspironal 
Laboratories v. Rosenblat. Ga, 129 S. E. 141. 


30. Corporations — Assessment —A_ stockholder 
cannot defend against an assessment on his consti- 
tutional liability. on the ground that his stock was 
sold to him in violation of the “Blue Sky” Law.— 
Parker v. Merritt, Minn.. 204 N. W. 941. 


31.——Liability of Stockholders.—Purchaser of all 
of stock of corporation, taking over all its assets, 
leaving nothing in their place, is ligble for its 
debts, within the limits of such assets.—Blackinton 
v. United States, U. S. C. C. A., 6 Fed. (2d) 147. 


32. Damages—Crops.—Measure of damages for 
loss of crops from failure to furnish water for irrl- 
gation is market value of probable yield of land if 
water had been furnished as agreed. less reasonable 
cost of production, and marketing crop, and net 
market value of crop actually produced.—Rystrom 
v. Sutter Butte Canal Co., Cal., 238 Pac. 954. 


33. Depositions—Admissibility.—In action for in- 
juries. part of defendant’s deposition, offered by 
p:aintiff as an admission by defendant, was admis- 
sible, where plaintiff suggested that he had no 
objection to defendant reading the remainder.— 
Rettlia v. Salomon, Mo., 274 S. W. 366 


34. Dismissal and Nonsu't—Term Time.—Though, 
under Rev. St. 191% § 1409, plaintiff may dismiss 
suit in vacation on payment of costs, he may not 
dismiss a suit without sanction of court during 
term time, in view of section 1410.—State v. Wur- 
deman, Mo., 274 S. W. 380. 


35. Divorce — Change of Religion. — Husband's 
change of religion and attempt to proselyte his wife 
and children held not ground for separation from 
bed and board.—Trautman v. Krauss, La., 105 So. 
376. 


36. Electricity—Continuous Service.—Electric light 
and power company held liab:e for failure to fur- 
nish sufficient power to customer to operate motion 
picture show, where interruption of service was 
caused by closing of water gates in dam above its 
dam, and customer was damaged; closing of gates 
being neither an act of God nor an inevitable acci- 
dent, and jury having found it could have been 
anticipated.—Curry v. Norwood Electric Light & 
Power Co., N. Y., 211 N. Y. S. 441. 


37. Executors and Administrators—Payment of 
Estate Debts.—A widow, who assisted in manage 
ment of husband’s business, and paid some of his 
debts out of personal funds during his lifetime and 
after his death, held entitled to an accounting and 
to be repaid out of estate for money advanced by 
her.—Brower v. Brower, N. J., 130 Atl. 222. 





weoelia 








wii 


Vol. 98 


CENTRAL LAW JOURNAL 417 








38. Explosives—Negligence.—Where the evidence 
shows that the defendant directed four employees 
to light the fuse of 32 shots of dynamite located 
about five feet apart, and in four rows about the 
same distance apart, and that the fuse to each shot 
was four feet long, and made so as to burn one 
foot per minute, and where there is conflicting evi- 
dence as to whether the firing of that number of 
shots by that method is negligence, it is proper to 
submit the question to the jury.—Tankersley v. 
Ferrin, Okla., 238 Pac 853. 


39. Fish—Regulation of State Fisheries.—A state 
owns the food fish in the waters over which it has 
jurisdiction, as the common property of its citizens, 
and aliens and non-residents of the state may be 
constitutionally denied the right to take fish within 
its borders.—Lubetich v. Pollock, U. S. D. C., 6 
Fed. (2d) 237. 


40. Gaming—Future Delivery.—That no deliveries 
were made under contract calling for future deliv- 
eries. but contracts were closed out by lawful and 
customary methods permitted by rules of New York 
Cotton Exchange and United States Cotton Futures 
Act (Comp. St. §§ 6309a-6309v), and that customer 
intended to close them out in such manner when he 
made contracts, did not make contracts illegal as 
wagering contracts.—Mullinix v. Hubbard, U S. C. 
C. A., 6 Fed. (2d) 109. 


41. Husband and Wife—Attorney Fees.—Where 
wife in good faith sued for separation from bed and 
board and after judgment awarding alimony par- 
ties became reconciled, and action was automatic- 
ally ended, husband as head of community held 
liable for fees of wife’s counsel, in view of Civ. 
Code. arts. 119 and 120.—Gosserand v. Monteleone, 
La., 105 So. 356. 


42.—Community Liability—Where deceased had 
signed an accommodation note with son, later de- 
livering as collateral a certificate of deposit, un- 
indorsed, to payee, all without knowledge of de- 
ceased’s wife, held that husband’s signature to the 
note raised presumption of community liability 
which might be rebutted.—Stevens v. Naches State 
Bank, Wash., 238 Pac. 918. 


. 


43. Insurance—Breach of Contract.—Whether con- 
tract by insurance company to furnish workmen's 
compensation insurance at fixed rate, notwithstand- 
ing later revision of rates, was legal or illegal, its 
breach of such contract and notice to insurer that 
it had not so agreed and that treatment of insured 
by the broker respecting such agreement was un- 
ethical, dishonest, and wanting in business in- 
tegrity, gave no right of action to the broker, 
though he might lose his commission, or suffer in 
his reputation for business acumen and judgm=nt; 
the notice not being claimed to be libeluus.— 
Stephen Peabody, Jr., & Co. v. Travelers’ Ins. Cuo., 
N. Y., 148 N. E. 661. 


44.——-Disease Aggravating Injury —Where in- 
sured, at the time he receives an _ injury, 
is suffering from a disease or defect which 
acting with the injury as a contributing factor, 
causes death, or when such disease or defect ag- 
gravates the effect of the injury, or the injury 
aggravates the effect of the disease, and both act- 
ing together cause death, the injury is not the sole 
cause of the death, and the death is not within the 
terms of a policy insuring against death “effected 
directly and independently of all other causes, 
through externa) violent, and accidental means.’ 
ora) 88; Federal Life Ins. Co., U. S. D. C., 6 Fed. 
( 


45.——Funds of Russian Corporation.—Funds of a 
Russian insurance corporation, deposited with the 
state superintendent of insurance, and trusteed 
with a bank and trust company respectively, held 
subject to levy under attachment by a resident 
assignee of a foreign corporation, where claim 
grows out of a breach of the contract made and 
executed in Norway or Russia.—Murphy v. Second 
Russian Ins. Co., N Y., 148 N. E. 702. 


46.—Jurisdiction.—Provision of insurance poli- 
cies that suits thereon should be subject solely to 
jurisdiction of St. Petersburg courts does not de- 
prive New York courts of jurisdiction, but ques- 
tion is whether facts shown require court, in inter- 
est of justice, to remit parties to foreign tribunal, 
and. in absence of such, provision, New York court 
would be bound to take jurisdiction.—Sliosberg v. 
New York Life Ins. Co., N. Y., 211 N. Y. 8S. 270. 





47.—Lapse.—Where life policies provided that 
failure to pay a premium within the 30 days’ grace 
allowed should cause the policies to lapse, and that 
no agent or person other than certain designated 
officers of the company should have power to ex- 
tend the time for payment, or waive any lapse, the 
cashier of a branch office of the company held not 
to have such power —Ponder v. Jefferson Standard 
Life Ins. Co., U. S. D. C., 6 Fed. (2d) 300. 


48.—Latent Defect.—Fracture of steamer’s pad- 
dle shaft, developing from latent defect during life 
of marine policies, he'd not damage to machinery 
through latent defect for which insurers were lia- 
ble.—Borland v. Standard Marine Ins. Co., N. Y., 
211 N. Y. S. 348. 


49.—NMortgage.—Insured, who acquired title to 
property under mortgage foreclosure sale, which 
was not absolutely void, but only voidable because 
not in strict compliance with a power given under 
mortgage, held entitled to recover for the destruc- 
tion of property. notwithstanding sole ownership 
cause therein.—Wilson v. Fireman’s Fund Ins. Co., 
Tex., 274 S. W. 176. 


50.—Sound Health.— Requirement of term 
“sound health.” as used in policy providing there 
shall be no liability thereunder, if insured was not 
in sound health at date of issuance. means that 
insured enjoy such health and strength as to jus 
tify reasonable belief that she was free from de- 
rangement of organic functions, or symptoms cal- 
culated to cause reasonable apprehension of de- 
rangement, and to ordinary observation and to 
outward appearance her health is reasonably such 
that she may with ordinary safety be insured on 
ordinary terms.—National Life & Acc. Ins. Co. v. 
Smith, Ga., 129 S. E. 113. 


51. Interstate Commerce—Making Up Train.—In 
action under federal Employers’ Liability Act (U. 
S. Comp. St. §§ 8657-8665), and Safety Appliance 
Act (U. S. Comp. St. §§ 8605-8623). against rail- 
road for injury to brakeman, instruction that plain- 
tiff was engaged in “interstate commerce’ was 
proper, where evidence showed that he was en- 
gaged in making up a train, some of the cars of 
which were in transit to points outside state — 
Coll v. Lehigh Valley R. Co., N. J., 130 Atl. 225. 


52. Intoxicating Liquors—Unlawful Possession.— 
Instruction that it was unlawful to possess any 
article designed for manufacture of alcohol or 
intoxicating liquor held erroneous, under National 
Prohibition Act. tit. 2, § 25 (Comp. St. Ann. Supp. 
1923, § 10138%4m), as omitting element of intent.— 
Filippelli v. United States, U. S C. C. A., 6 Fed. 
(2d) 121. 


53. Landlord and Tenant—Assault by Apartment 
Superintendent.—Tenant of apartment house, who 
had right to use portion of cellar, and had been 
going into cellar for six months at request of own- 
er’s agents to feed cats therein, was not a tres- 
passer and assault on her by an incompetent and 
dangerous superintendent kept by landlord, with 
knowledge of his habits and disposition, was suffi- 
cient to make out a cause of action against land- 
lord for negligent injury.—Hall v. Smathers, N. Y., 
148 N. E. 654. 


54. Monopolies—Anti-Trust Act.—The provisions 
of Sherman Anti-Trust Act (Comp. St. § 8820 et 
seq.) apply to all classes without exception, and 
are intended to punish alike monopolies of capital 
and acts of labor, whenever interstate or foreign 
commerce is thereby restrained —Vandeil v. United 
States, U. S. C. C. A., 6 Fed. (2d) 188. 


55. Municipal Corporations—Zoning Ordinance.— 
Zoning ordinance excluding milk-pasteurising plant 
from residence district held not unreasonable; it 
not appearing that milk could not be pasteurized 
and distributed from other districts with reasonable 
safety and convenience.—Fourcade v. City and 
County of San Francisco, Cal., 238 Pac. 934.. 


56. Payment—Good Tender.— Federal Reserve 
Bank notes. and other notes constituting part of 
common currency of country, are recognized as 
good tender for money, unless specially objected to. 
—MacLeod v Hoover, La., 105 So. 305. 


57. Principal and Agent—Bank Account.—One 
representing mother-in-law in “looking after mat- 
ters’ for her, and who accompanied her frequently 
to bank with which she transacted business, and 
who as agent for her and not in her presence 
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signed her name to check on bank, she not author- 
izing it or having knowledge thereof, held not by 
such facts to be her agent to draw on her account 
or apply proceeds to his credit.—Bruce v. Brown, 
Ga., 129 S. E. 11 


58. Principal and Surety—Consideration for Bond. 
—The principal in the bond was an officer and 
large stockholder of the bank. By giving the bond, 
the bank obtained the permission of the superin- 
tendent to continue in business. The surety was 
paid a premium for writing the bond. Neither 
obligor can defend on the ground that there was no 
consideration for the bond.—Harriet State Bank Vv. 
Samels, Minn., 204 N. W. 938. 


59. Sales—Compliance with Contract.—Where sel- 
ler pleaded full performance of contract to deliver 
nieces of cloth containing 60 yards. it was his duty 
to prove performance and proof of tender of pieces 
averaging 51% yards did not prove substantial com- 
pliance with contract, notwithstanding proof of 
custom of trade that pieces might run 6 or 7 yards 
less than contract required.—Beals v Hirsch, N. 
Y., 211 N. Y. S. 293. 


60.— Conditional Sale.—When contract for trans- 
fer of possession of property is a conditional sale, 
rights of creditors will attach, though an effort had 
been made by vendor to retain lien for purchase 
price, and such claim may be enforced by execu- 
tion, though, as against vendee, understanding 
entered into will be sustained.—Schmidt v. Bader. 
Pa., 130 Atl. 259. 


61.——Contract Forbidding Transfer. — Where 
plaintiff contracted with defendants to sell them 
an automobile business, together with the transfer 
of an agency, for a bonus and the contract includ- 
ing such transfer was completed, in a subsequent 
action by the plaintiff for balance of money due, it 
was no defense that the plaintiff had a contract 
with automobile manufacturers which forbade the 
transfer of the agency for a bonus.—Smith v. 
Brougher, Mo., 274 S. W. 532. 


62.——German Marks.—Where complaint alleged 
a sale of German marks for delivery during month 
of October, 1917, payment here and abroad not 
later than October 31, 1917, provided, should wire- 
less be interrupted, payments to be due upon re- 
sumption, and alleged that wireless was interrupted 
before date mentioned, but was re-established July, 
19.9, and that plaintiffs were ready and willing to 
de iver the marks, whereupon plaintiff asked per- 
formance of agreement, held that complaint did not 
state a cause of action.—Zimmerman v_ Roessler & 
Hasslacher Chemical Co., N. Y., 148 N. E. 659. 


63.——‘Posted Market Price.’-—A contract for 
purchase of oil production, based on ‘“‘posted mar- 
ket price’ of a certain company, held clear and 
unambiguous, thereby making such posted market 
price the standard, and fact that designated com- 
pany did not purchase all oil produced did not 
cause standard to fail, and evidence as to market 
price generally was properly excluded.—American 
Refining Co. v. Statey, Tex. 274 S. W. 272. 


64.——Refusal to Accept.—In action by buyer to 
recover a down payment on contract for purchase 
of grocery stock to inventory at from $60,000 to 
$70 000. buyer held to have breached contract in 
refusing to accept stock when tendered, notwith- 
standing it inventoried at $73.000.—Wares v. Wash- 
ington Grocery Co., Wash., 238 Pac. 911. 


65.——Warranty.—Seller of condensed milk which 
is unfit for consumption is liable on warranty that 
goods are of merchantable quality, even if no war- 
ranty that goods were fit for human consumption 
may be implied —J. Aron & Co., Inc., v. Sills.—N. 
Y., 148 N. EB. 717. 


66. Searches and Seizures—lIllegal Warrant.—The 
constitutional rights of a person to be -secure 
against unreasonable searches and seizures and 
self-crimination were not waived when his wife in 
his absence failed to object to officers making a 
search of his premises under authority of an illegal 
ee v. State, Okla., 238 

‘ac. 


67.——Real Estate —Search warrant under which 
real estate is seized was wrongfully used, and 
should be quashed as to such property, and where 
the illegality was such as to affect the whole pro- 





ceedings, or all or a large portion of the property 
seized, the whole transaction will be held invalid, 
but the acts of the officer may be separable, and 
sustained as to property legally seized.—United 
States v. Nine 200-Barrel Tanks of Beer, U. S. D. 
C., 6 Fed. (2d) 401. 


68. Taxation — Personalty 
Where personalty of deceased was situated in 
Montana and there taxed, an attempt to tax same 
under Act June 20, 1919 (P. L. 521 [Pa. St. 1920, 
§§ 20465-20499]), in Pennsylvania would be a viola- 
tion of “due process’’ clause of Fourteenth Amend- 
ment to federal Constitution.—In re Hogg’s Estate, 
Pa., 130 Atl. 240. 


69. Telegraphs and Telephones — Franchise. — 
Where telegraph company, organized under Laws 
1848, c. 265, as amended, which, gave it valid fran- 
chise to operate in city streets, complied with de- 
mand of board of estimate and apportionment of 
city of New York to take out new franchise obli- 
gating it to make large payments to city, in order 
to preserve its rights, franchise agreement was void 
for duress, and company was entitled to recover 
payments thereunder.—American Dist. Telegraph 
Co. v. City of New York, N Y., 211 N. Y. S. 262. 


70. Tenants in Common—Purchase of Mortgage. 
—A tenant in common is at liberty to purchase a 
mortgage on the common property, without incur- 
ring a duty to his cotenants to redeem under it 
from a sale on the foreclosure of a prior mortgage. 
After the expiration of the redemption period, he 
may acquire the title of the purchaser at the fore- 
closure sale, and, in the absence of fraud or an 
agreement to acquire it for the common benefit. he 
may take it in his own right. The motives which 
prompted him to do so are immaterial.—Fuller v. 
Dennistoun, Minn., 204 N. W. 958. 


71 Theaters and Shows—Unsafe Steps.—In action 
for injuries resulting from slipping on marble steps 
of theater, whether steps were polished, glazed, 
and slippery, and therefore dangerous to persons 
descending, or whether they were rough-finished 
marble, held for jury, where evidence was sharply 
 . ieee Theater Co. v. Lutz, Ky., 275 


72. Trusts—Religious Freedom.—Restriction in 
provision of trust deed directing net income of 
certain property be paid for education. mainte- 
nance, and support of cestui que trust, 3 years of 
age, during minority so long as he was reared in 
Roman Catholic faith and attended Roman Cath- 
olic school, and payment of principal at a certain 
age oniy if there had been compliance with fore- 
going religious requirements, held void as tending 
to bar exercise of religious freedom contrary to 
7g | ees re Devlin’s Trust Estate, Pa., 130 


73.——Stock Dividend.—Where will created life 
beneficiary of trust with remainder over, a 50 per 
cent stock dividend on stock included in trust 
estate, representing merely the enhanced value of 
corporate assets, held to go to corpus of trust 
estate rather than to beneficiary under category of 
rents, issues, and profits.—In re Diehl’s Estate, 
N. J., 130 Atl. 220. 


74. Wils—Testamentary Capacity. — Irritability 
and bad temper are not inconsistent with testa- 
mentee? capacity.—In re Presho’s Estate, Cal., 238 

‘ac. 3 


75. Workmen’s Compensation—‘Accidental”’ In- 
jury.—That injury is result of willful or criminal 
assault of third person on employee while engaged 
in work of his employment does not necessarily 
prevent injury from being “accidental’’ within 
meaning of Laws 1920, pp. 169, 170, § 2, subd. d.— 
ow Ne New Amsterdam Casualty Co., Ga., 129 S. 


76.—Preparing for Work —Injury, while claim- 
ant was making himse.:f ready to perform daily 
work as salesman, held not to have arisen out of 
and in course of employment, where it did not 
appear that he might not have prepared himself in 
exactly the same way if engaged in any other 
ar. v. Pansy Waist Co., N. Y., 


in Another State.— 
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ANIMALS, 


injury by bees, 119. 
liability of merchant for injury to customer by 
dog belonging to another customer, 304. 


APPEAL AND ERROR, 


instruction stating wrong degree of care re- 
quired of carrier not reversible error, 113. 


ARBITRATION, 
international aspects of trade arbitration, 327. 


ARMY AND NAVY, 


the legal status of the National Guard, 240. 
legal implications of a reserve commission in 
the army, 313. 


ARREST, 


arrest and search for carrying whisky on mere 
suspicion, held unlawful, 203. 


ATTORNEY AND CLIENT. 


for attorney to solicit 


not unprofessional 
claims, 
Departmental practice—powers of attorney, 95. 


federal statute limiting attorney’s charges valid, 
203. 


AUTOMOBILES, 
see BAILMENT. 
see INSURANCE. 


duty as to lights, 12. 

“drive it yourself” business lawful, 39. 

garageman, contracting to shelter cars, not a 
bailee, 60. 

truck driver may not assume that three-year- 
old child will not run in front of truck, 76. 

automobile in “operation” on highway when 
standing still, 77. 

when operated, 83. 

motorists and manslaughter, 85. . 

ires no insurable interes 

er sae at certificate of title, 129. 

garage keeper not negligent in permitting cus- 
tomers to have keys, 328. 

evidence held not to show theft of automobile, 
406. 


BAILMENT, 


liability of bailee for loss by fire, 75. 
garageman delivering car to wrong person guil- 


ty of conversion, 135. 
BANKRUPTCY, 
see BANKS AND BANKING. 


BANKS AND BANKING. 


liability of bank for loss of special deposit, 2. 


liability of bank paying check after petition in 
bankruptcy filed against drawer, 19. 





BAR ASSOCIATIONS, 


report of the meeting of the Wisconsin Bar 
Association, 249. 


BILLS AND NOTES, 
on es in purchase of negotiable instrument, 


BLUE SKY LAW, 
see CORPORATIONS. 


BONDS, 


effect of breach of condition of fidelity bond as 
to monthly comparison of employee's ac- 
counts, 129. 


BOOK REVIEWS, 


reviews of digest and forms. 
American Digest—volume 21A, 268. 


Hagar and Alexander—Bankruptcy Forms, 
third edition, 356. 


Kelly’s Federal Prohibition Digest, 357. 


reviews of encyclopedias. 
Corpus Juris, Vol. 34. 68. 
Corpus Juris, Vols. 35-38, 340. 

reviews miscellaneous. 
The American Federationist, 345. 
Blakemore on Prohibition, 286. 
Edmunds—The Lawless Law of Nations, 340. 
Foulke—The Philosophy of Law, 140. 
Gemmill—The Salem Witch Trials, 339. 


Glueck—Mental Disorders and Criminal Law, 
339, 414. 


Holmes—Procedure and Practice Before the 
United States Board of Tax Appeals, 358 


Joad—Modern Political Theory, 104. 

Joad—The Law of the Honey Bee, 86. 

Keiper—Pioneer Inventions and Pioneer Pat- 
ents, 50 

Owen’s Law Quizzer, fifth edition, 86. 

The Manuscript of Salmond on Torts, 85. 


Schechter—Historical Foundations of Trade 
Mark Law, 414. 


Sutherland—Criminology, 32. 
Thorpe—International Claims, 32. 
reviews of statutes. 
United States Constitution Annotated, 86. 
Barton and Browning—Federal Income and 
Estate Tax Laws. 160. 
reviews of text books. 
Cook—Cases on Equity, Vol. 3, 122. 
Cook—Principles of Common Law, 86. 
Cooley—Brief Making and Use of Law Books, 
fourth edition, 49. 
Freeman on Judgments, fifth edition, 231. 
Spee on the Law of Partnership, 


Goddard—Cases on Principal and Agent and 
Master and Servant. 268. 


Holmes’ Federal Taxes, sixth edition, 68. 
Huddy on Automobiles, seventh, edition, 48. 
Kulp—Cases on Oil and Gas, 50. . 
Richards—Cases on Private Corporations, 357. 
Thayer—Cases on Evidence, 378. 
Wherry—Public Utilities and the Law, 378. 
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CARRIERS OF PASSENGERS, 
see STREET RAILROADS. 


COLLEGES AND UNIVERSITIES, 
promise or subscription to church. college, etc., 
as supported by consideration, 320. 
college discipline and control, 255. 


COMMERCE, 


see INTERSTATE COMMERCE. 
local state government as affected by the com- 
merce clause, 114. 


CONSTITUTIONAL LAW. 
James M. Beck’s phantasy concerning the Su- 
preme Court, 74. 
local state government as affected by the com- 
merce clause, 114. , 
Oregon school law unconstitutional, 219. 
the Tennessee evolution statute, 291, 338, 383. 


CONTEMPT, 


the President has power to pardon in criminal 
cases of contempt, 165. 


CONTRACTS, 


mistake in an acceptance by telephone, 63. 
city liable for breach of contract to furnish 
water for fire protection, 112. 


CORPORATIONS, 
statute fixing value of no par value stock held 
valid, 22. 
Hamburg, Germany, not a “foreign govern- 


ment” within Blue Sky Law, 59. 
American shares and the Treaty of Versailles, 


corporate resurgence practically applied, 183. 

statute fixing value of non-par value stock held 
valid, 185. 

practice of law by corporations, 237. 

jurisdiction of equity to remove corporate offi- 
cers, 


COURTS, 
see TRIAL AND PROCEDURE. 
will the Senate allow the courts to be saved? 
1. 


recommendations adopted by the Judicial Con- 
ference of Senior Circuit Judges, October 1, 
2 and 3, 1924, 13. 

enlargement of jurisdiction by court rule, 259. 


CRIME, 
crime and its remedy, 91. 
expansion of criminal equity by injunction, 5. 


DEATH, 
interpretation of laws in the Canal Zone, 109. 


DIGEST OF IMPORTANT OPINIONS, 


15, 33, 51, 69. 87, 105, 123, 141, 161, 179, 197, 215, 
33, 251, 269, 287, 305, 323, 341, 359, 379, 397, 


DURESS, 
threat to prosecute relative as duress, 128. 


EDUCATION, 


college education pays dividends in money, 67. 
Oregon school law unconstitutional, 219. 





ELECTRICITY, 


state regulation of rates for electricity trans- 
ported from another state, 335. 


EQUITY, 


expansion of criminal equity by injunction, 5. 
jurisdiction of equity to remove corporate offi- 
cers, 348. 


EVIDENCE, 


ancient documents, 40. 
disputed typewriting, 84. 


plaintiff need not submit to X-ra hotograph 
for defendant, 147. we sii 
the disappearing presumption, 345. 


EXPLOSIVES, 


res ipsa loquitur as applied to explosions of 
gasoline, 377. 
gas explosion—contributory negligence, 410. 


FIXTURES, 


portable garage as a fixture, 93. 


FOOD, 


liability of food manufacturer to consumer for 
deleterious substance in food, 58. 


GAMING, 
metal discs paid by slot machine are “coins” 
within gaming statute, 128. 


nicke] slot machine for vending mints held 
gambling device, 185. 


speculation in grain for future delivery, 365. 


GIFTS, 


delivery of key to receptacle as sufficient gift 
causa mortis, 392. 


GOVERNMENT, 


political apathy in urban life, 293. 

too many laws—address before the American 
Bar Association by Charles E. Hughes, 309. 

the faction in government, 363. 

sovereignty, 385. 


HIGHWAYS, 


maintenance of highways by taxation, 45. 


INJUNCTIONS, 


expansion of criminal equity by injunction, 5. 
injunction against conspiring to cease work, 
etc., upheld, 130. 


INSURANCE, 


see AUTOMOBILES. 

effect of non-compliance with automobile reg- 
istration law on poiicy of insurance, 4. 

breach. of warranty, 29. 

automobile theft, 65. . 

what amounts to “external and visible marks” 
under accident policy, 112. 

public policy and casualty insurance, 169. 

automobile running off ferryboat within policy 
angering against loss while being transported, 
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meaning of “engaged in aviation’’ as used in 


insurance policy, 23 


infection from blackhead eradicator covered by 
accident policy, 257. 


striking bank, ditch or rut as within automobile 
collision policy, 273 


loss of eye with impaired vision held compensa- 
ble, 274. 


onceptes risks in the laws of life insurance, 


den 


damage from striking land or water as within 
automobile collision policy, 348. 


automobile collision policy as covering damage 
from overturning, 356. 


“accidental means’’—Missouri cases, 403. 


death by gas not “external, violent and acci- 
tal,’’ 347. 


INTERNATIONAL LAW. 


enforcement of international law in the United 
States, 26 


recognition of new governments, 61. 


American shares of stock and the Treaty of 
Versailles, 139. 


a postulatum on international law, 358. 


INTERSTATE COMMERCE. 


section foreman engaged in interstate com- 
merce, 

railroad employee preparing lubricating mate- 
rial held engaged in interstate commerce, 94. 


employee dumping cinders from engines held 
engaged in interstate commerce, 111. 


statute requiring automatic locomotive fire box 
doors invalid as to locomotives in interstate 
commerce, 147. 


brakeman reassembling interstate trains en- 
gaged in intrastate commerce, 159. 


employee painting coal elevator shaft held en- 
gaged in interstate commerce, 168 


selling by sample, 178. 


statute interfering with operation of busses in 
interstate commerce. void, 230. 


street railways as within the Employers’ Lia- 
bility Act, 247. 


state regulation of rates for electricity trans- 
ported from another state, 


employee handling telegraph poles as engaged 
in interstate commerce. 364 


INTOXICATING LIQUORS, 


proposal to transfer the prohibition enforce- 
ment unit to the Department of Justice, 9. 


arrest and search for coervg wnisky on mere 
suspicion, held unlawful, 20 


decentralization and law enforcement, 244. 
JUDGES, 


salaries of judges, 20. 


LABOR UNIONS, 


Ordinance prohibiting peaceful picketing held 
valid, 37. 


LAW AND LAWYERS, 


American Foreign Law Association formed, 121. 
the American Bar in London, 131. 

when the lawyer is not at work, 186. 

In Memoriam—Judge Shepard Barclay, 403. 


LEGAL ETHICS, 


practice of law by corporations, 237, 
decisions by the New York County Lawyers 
Association Committee on Professional Ethics, 





LIBEL AND SLANDER, 


defamation by inadvertance, 222. 


LICENSES, 
see TAXATION. 
ordinance imposing license tax on solicitors 


taking orders to be shipped from another 
state held void, 311. 


LOST AND FOUND, 


lost or misplaced, 24. 


MARRIAGE AND DIVORCE, 


domestic relations in Japan, 358. 


MASTER AND SERVANT. 


declarations of servant as binding on the mas- 
ter, 


MUNICIPAL CORPORATIONS, 


erection of Negro church not enjoined at suit 
of white neighbors, 93. 


city liable for breach of contract to furnish 
water for fire protection, 112. 


ordinance forbidding residence by whites or 
Negroes in certain communities held vaiid, 


NEGLIGENCE. 


liability for injuries from revolving or swinging 
doors, 


duty and liability of storekeeper as to entrances 
and exits, 103. 


injury from runaway race horse—assumption of 
risk, 168. 


negligence in maintaining slot machine in place 
of amusement, 220. 


garage keeper not negligent in permitting cus- 
tomers to have keys, 328. 


res ipsa loquitur doctrine applied to case of 
exploding bottle, 330. 
NEWSPAPERS, 
the part newspapers play in the administration 
of justice, 148. 
NUISANCES, 


boxing arena a nuisance, 239. 


PAYMENT, 
Execution of obligation to pay money taken as 
confessed, 78. 

PRINCIPAL AND AGENT. 


undisclosed principal—election, 280. 


SALES, 
automobile repair shop not within bulk sales 
law, 310. 


sale without implied warranty, 401. 


meaning of “‘merchandise”’ within bulk sales 
law, 384. 
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SCHOOLS AND SCHOOL DISTRICTS, 


Oregon school law unconstitutional, 219. 
the Tennessee evolution statute, 291, 338, 383. 


STATUTES, 


legislative “inefficiency” in figures, 201. 
Oregon school law unconstitutional, 219. 
the Tennessee evolution statute, 291, 338, 383. 


STREET RAILROADS, 
negligence presumed from injury of street car 
passenger by closing of automatic door, 
street railways as within the Employers’ Lia- 
bility Act, 247. 
injury to pedestrian, 263. 


TAXATION, 


see LICENSES. 

maintenance of highways, 45. 

the increasing importance of special taxes, 222. 

state taxation of federal land bank stock, loans, 
mortgages, etc., 283 

no such thing as negative income, 364. 


TRADE MARKS, 
trade marks and unfair competition, 23. 


TREATIES, 


imitations of the treaty-making power of the 
United States, 41. 





TRIAL AND PROCEDURE. 


will the Senate allow the courts to be saved? 1. 

a case illustrative of the law’s delays and un- 
certainties, 80. 

law's delays and lawyers’ delays, 145. 

federal appellate procedure as affected by the 
Act of February 13. 1925, 204. 

a chancery case, 407. 


UNFAIR TRADE, 
trade marks and unfair competition, 23. 


UNIFORM LAWS, 


an American common law in the making—the 
habit of thinking uniformity, 275. 


UNITED STATES, 


departmental practice—powers of attorney, 95. 
misgovernment by committees in the Senate, 
127. 


WILLS, 


effect of codicils to wills. 55. 
the will of Adam, 268. 
undue influence, 329. 


WORKMEN'S COMPENSATION, 


“odd lot’’ cases under English workmen's com- 
pensation act, 

brakeman reassembling interstate trains en- 
gaged in intrastate commerce, 

freezing as accident, 213. 

loss of sightless eye held not compensable, 220. 
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charge, 360; Title to Property, 141; Transfer of 
Property, 52, 251; Transfer to Defraud Credit- 
ors, 123; Trivial Claims, 87; Trust Deed, 70; 
Trust Receipt, 52; Trustee as Officer de Facto, 
123; Trustee’s Powers, 197; Unincorporated 
Company, 360; Violation of Duty, 161. 


Banks and Banking—Acts of National Banks, 380; 


Acts of Officer, 324, 360; Application of Deposit, 
341; Appropriation of Deposit, 380; Assessment 
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Authority of Officer, 123, 324, 360, 415; Cashier’s 
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ing on Steps, 52; Safe Alighting Place. 324; 
“Station” Defined, 162; Transferring, 15; Wait- 
ing Between Trains, 216. 


Cemeteries—Burial Right. 398. 
Certiorari—Right of Supreme Court to Issue, 87. 


Charities—Hospital Not Liable for Injury, 162; 
Status of Orderly, 162. 


Chattel Mortgages—After-Acquired Property, 34; 
Crops, 34; Delay in Filing, 306; “Summer Fal- 
low,”’ 52. 


Colleges and Universities—Malicious Expression, 
162; Treasurer's Liability, 198. 


Commerce—See Interstate Commerce; Anti-Trust 
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70; State Law, 70; Statutory Requirement as to 
Evidence, 52; Street Improvements 180; Sus- 
pension of Driver’s License, 34; Suspension of 
Sentence, 216; Tax on Foreign Corporation, 34; 
Taxation of Light Plant, 252; Taxation of Cap- 
ital Stock, 342; Taxing Property of United 
States, 342; Transportation Act Valid, 52; Use 
of Food Fish, 252. 


Centempt—Jurisdiction, 288. 


Contracts—Abandonment, 70; ‘‘Accepted,’”’ 234; 
Agreement of Officer. 15; Breach, 398; Crops, 
252; Enforcing Agreements, 162; Exclusive 
Agency, 361; Gift of Land, 306; Illegal Agree- 
ment, 380; Liability Under Government Con- 
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88; Payment of Loan. 342: Performance, 52 106; 
Rescission, 124, 216, 306; Restraint of Trade, 88, 
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Interstate Commerce. 162; Issuance of Stock 
Certificates. 35; Joint Control. 234; Judgment 
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88; Liability on Stock. 270, 416; Manager and 
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of Illegality of Notes, 106; Officers Knowledge, 
342; Ownership of Stock, 88 125, 162; Payment 
of Debts. 324; Pledge of Stock, 16; eferred 
Stock, 181; Promoters’ Fraud, 88; Promoter’s 
Right to Stock, 181; Proxies 35, 398; Purchase 
of Stock. 288; Purchase of Stock of Another 
Corporation, 35; Receivership, 52, 163; Recovery 
of Payment for Stock, 16: Repurchase of Stock, 
88, 125; Reservation of Patent, 306; Right to 
Vote Stock, 106; Russian Law, 163; Salary of 
Officer, 270; Sale of Stock 16. 106, 306; Service 
of Summons on Ocean Carrier, 380; Stock as 
Collateral, 88; Subscription to Stock, 16, 35. 125; 
Suit of Stockholder, 142: Surrender of Stock, 
361; Title to Land, 142; Voluntary Bankruptcy, 
361; Voting Trust, 71. 


Courts—Appeal, 306; ‘Arising Under Laws of 
United States\’’ 288: Authority to Vacate 


Streets, 361; ‘“‘Chose in Action,’’ 288; Jurisdic- 
tion of Federal Courts, 342. 


Covenants—Building Line, 324; Building Restric- 
tions, 35, 88, 106, 125, 163, 234, 270. 289, 343; 
Exclusive Agency, 71: Party Walls, 252. 


Customs and Usages—Meaning of Word, 252; Mode 
of Settlement, 216. 


Damages—Crops, 416; Improper Instructions, 234; 
Lost Profits, 88; Progressive Injury, 252. 


Death—Contributory Negligence, 381; Negligence of 


Beneficiary, 270. 


Deeds—Confidential Relation, 71; ‘‘Heirs of Body,” 
106; Obligation to Pay Royalty, 16. 


Depositions—Admissibility, 416. 


Descent and Distribution—Trees Are Realty, 16. 
Dismissal and Nonsuit—Term Time, 416. 


Divorce—Change of Religion, 416; Cruelty, 16; For- 
eign Divorce, 381; Ungrammatica! Petition, 142. 


Druggists—Misbranded Drugs, 398. 
Easements—Intent, 16; Right of Way, 16, 71. 
Elections—Challengers, 88; Marking of Ballots, 53. 





Electricity—Continuous Service, 416; Degree of 
Care. 398; Defective Wiring, 88; Negligence, 88, 
324, 398; Prima Facie Case, 306. 

Eminent Domain—Damages, 88; Filing of Plans, 71. 

Employer’s Liability Act—Unloading Mail, 398. 

Estoppel—Duty to Speak, 252. 

Evidence—Verdict of Jury, 270. 

Exchanges—Sale of Memberships, 381. 

Executors and Administrators—Authority of Exe- 
cutor, 16; Funeral Expenses, 142; Payments of 
Estate Debts, 416. 


Explosives—Containers, 125; Negligence, 417; Neg- 
ligence of Manufacturer. 306. 
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a and Brokers—Rice Growers’ Association, 
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nowy Employers’ Liability Act—Repairing Bridge, 
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Fire—Bean Stalks Not ‘‘Hay.’’ 398. 
Fish—Regulation of State Fisheries, 417. 
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Prior Mortgage, 106. 


Food—Liability of Manufacturer, 216. 
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tract, 398; Execution of Contract, 325; Interest 
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Good Will—‘‘Barber’”’ Business, 381. 
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Insurance—Accidental Death, 89, 325; Accidental 


Injury, 234; Additional Endorsements, 199; 
“Adjacent to Premises,”’ 289; Adjuster’s Au- 
thority, 16; Aeroplane Not “Common Carrier,” 
325; Agent’s Authority, 325; Agent’s Knowledge, 
235; Ambiguities in Policy, 270; Authority of 
Assistant Superintendent, 16; Automobile In- 
demnity Policy, 106; Automobile Theft, 253; 
Beneficiary, 35, 53; Benevolent Associations, 199; 
Breach of Contract, 417; Burglary, 107; ‘‘Busi- 
ness Use’’ of Automobile, 89; Cancellation, 17, 
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ability, 289, 325, 381; Increased Hazard, 199, 270; 
Incumbrance, 35, 343: Incurable Disease, 381; 
Indemnity Bond, 289; Industrial Policy, 17; In- 
sanity, 253; Insurer’s Negligence, 53; Insurer as 
Subrogee, 289; Insuring Against Confiscation, 
253; Intemperance, 17, 181; Intoxicating Liquors, 
361; Iron Safe Clause, 343; Judgment Against 
Insured, 361; Jurisdiction, 417; Kiiled by Officer, 
163, 306; Knowledge of Agent, 163; Knowledge 
of Physician, 35; Lapse of Policy, 107, 417; 
Latent Defect, 417; Lessee’s Interest. 181, 199; 
Liability of Broker, 89; Liability for Judgment, 
381; “Life Insurance Company,” 289; Liquor 
Still Loss, 235; Loss in Transporting, 107; Loss 
Payable Clause, 163; Military Service, 235; Mis- 
appropriated Bank Funds, 53; Misrépresenta- 
tion, 181, 253; Mortgage, 143, 199, 343, 399, 417; 
Negligence, 235; New Location, 89; Notice of 
Cancellation, 217, 343; Notice of Damages, 235; 
Notice of Death, 325; Notice of Disability, 307; 
Notice of Loss, 199, 381; Notice of Rescission, 
163; Occupation, 107, 217; Oral Notification, 235; 
Ownership of Property, 107, 181; Party in Inter- 
est, 199; Place of Contract, 307; Peril of Sea, 
143; Plate Glass, 253: Policy on Convict, 217; 
President of Corporation Not Employee, 343; 
Presumption of Death. 270; Proof of Loss, 217, 
270, 381; Provision as to Age, 143; Provision of 
Policy, 35; Purchase of Policy, 53; Refusal to 
Pay Loss, 35, 125, 143; Rejected Claims, 217; 
Removal From Building, 17; Renewal, 325; Rep- 
resentations, 107; Rider, 381; Right to Incor- 
porate, 307; Russian Funds, 199; Russian Soviet 
Action, 181; Seizure of Automobile, 163; Self- 
Inflicted Death. 89; Sole Ownership, 53; Solici- 
tor’s Neglect, 163; Sound Health, 417; Statement 
of Facts, 143; Statutory Policy, 307; Storage of 
Automobiles, 17; Street Robbery, 361; Subroga- 
tion, 270; Subsequent Change in Title, 181; Sui- 
cide, 125, 399; Taxicab Company, 89; Terms of 
Policy, 71, 107, 125, 143; Theft of Bill of Lading, 
343; Total Incapacity, 399; Transfer of Prop- 
erty. 71; Travel Policy, 107; Value of Property 
53, 289, 361; ‘‘Vested Interest,’’ 217; Waiver of 
Forfeiture, 143, 343; Waiver of Storage Pro- 
vision, 307; War Risk Policy, 143, 199, 217, 399; 
“Wholly Incapacitated’’ 89; Wife’s Interest, 
343; ‘“‘Wrecking”’ of Car. 143. 


Internal Revenue—Difference in Stock Value as 


Income, 289; Floor Tax,”’ 217; Raiiroad 
Equipment Certificates, 125. 


ee” amen Law—Acts of De Facto Government, 


Interstate Commerce—Gasoline Tax. 343; Grain 
Grading Act, 270; Hauling Cars for Own Use, 
289; House to House Solicitors, 381; Making Up 
Train, 289, 417; Market Ordinance, 307; Railroad 
Within One State, 325; Regulation by State, 
325; gg Bye 361; Repairing 
Tracks, 325; 


ety Appliance Act, 325; Sale 





Between Local Parties, 325; Sale of Bookkeep- 
ing System, 399; Sale of. Patterns, 361; Sale 
Through Local Agency, 343; Senane. 289, 343; 
Tax on Net Income, 361: Transporting Stolen 
Car, 307; Unloading Ties, 270 


Intoxicating Liquors—Action for Death by Intoxica- 
tion 307; Arrest, 253; Defect in Indictment, 35; 
Evidence, 17, 107; Liability of Surety, 307; 
Maintaining Nuisance. 307; Possession of Still, 
17; Presence at Still, 143; Religious Belief, 253; 
Rules of Evidence, 35: Search Warrant. 17, 289; 
Search of Truck, 343: Seizure of Foreign Ves- 
sels, 89; ‘‘Unlawful Possession,” 17, 417; Vanilla 
Extract, 53 


Joint Adventures—Development of Land, 217; Shar- 
ing of Profits and Losses, 125. 


Joint Stock Companies and Business Trusts—De- 
fined, 325; Investment Association, 235; Liability 
of Stockholders, 217: Trustee’s Powers. 125; 
Voluntary Association Organized Under Deciar- 
ation of ‘‘Trust’”’ Held ‘‘Partnershp,’’ 89. 


Juries—Ku Klux Klan, 399. 
Labor Unions—Violation of Anti-Trust Act, 290. 


Landlord and Tenant—Alterations, 199; Assault by 
Apartment Superintendent, 417; Cash Deposited 
as Security, 89; Crops, 35, 217, 325; Defective 
Wiring. 53; Duty to Licensee, 325; Escape of 
Gas, 181; Garage Heating, 253; Knowledge of 
Defect, 399; Lease, 35: Nuisance, 71; Opening in 
Sidewalk, 89; Permanent Improvements, 362; 
Reasonable Care, 271: Repairs, 107, 235; Re- 
newal of Lease, 17; Rights of Parties. 35; Safe 
Condition, 143; Subletting, 199; Tenant's Neg- 
ligence, 217; Underletting, 125; Unreasonable 
Rent, 381 


Libel and Slander—Libel Per Se, 325; Newspapers, 
307; Physician's Testimony, 71; Privileged 
Communications, 381. 


Licenses—Architect’s License, 163; Auto Taxis, 399; 
Blue Sky Law, 181, 362; Distribution of Sam- 
ples, 253; Ford Roadster Not ‘‘Truck,’’ 163; For 
Taxation Only, 107; Gasoline Tax, 89; Itinerant 
Automobile Dealers, 125; ‘Investment Com- 
pany,” 235; ‘‘Manufacturer,” 235; Motor Fuel. 
399: Motor Vehicle Tax, 143, 253; Non-Resi- 
dents, 199; Occupation Tax, 271; ‘Repair of 
Highway, 107; Regale of Tickets, 290; Sale of 
Stock, 72; Solicitors, 72; Taxicab, 381; Tender 
of Securities, 253. 


Limitation of Actions—Acknowledgment of Debt, 
17; New Promise, 17. 


Literary Property—News Item, 253; Scenario of 
Photoplay, 235. 


Livery Stable and Garage Keepers—Hiring Driver- 
less Cars, 307; Loss by Fire, 235; Pending Zon- 
ing Ordinance, 362. 


Master and Servant—Brawl with Fellow Employee, 
125; Course of Employment, 35, 53, 89; Death of 
Minor, 89; Defect in Machinery, 381; Defective 
Switchboard, 35; Duty to Miner, 271; Emer- 
gency Employee, 271: Employment of Police 
Officers, 17; “Incidental” to Business, 18; Inde- 
pendent Contractor, 362; Inexperienced Servant, 
399; Injury on Intrastate Train, 290; Irregular 
Employment, 199; Kerosene Lamp, 290; Knowl- 
edge of Defect, 143; Lawful Strike, 199; Loco- 
motive Boiler Explosion, 125; Logging Em- 
ployees, 181; Minimum Wage Law Unconstitu- 
tional, 18; Negligence of Auditors, 217; ‘‘Net 
Profits,” 307; Notice of Injury, 18; Operating 
Auto Truck, 235; Proximate Cause of Injury, 
107; ‘‘Public Work,” 271; Quarrel Between Em- 
ployees, 18; Reasonable Care, 89; Relief Asso- 
ciation Contract, 199: Res Ipsa Loquitur, 143, 
362; Rest Period Injury, 181; Right to Commis- 
sions, 326; Safe Place, 307; Safety Appliance 
Act, 143, 343; Scope of Employment, 326, 399; 
Slander by Servant, 399; Son's Agency, 143; 
Steeple Jack as Contractor, 89; Tort of Servant, 
217; Truck Driver. 217; Ultra-Violet Rays, 143; 
Vocational Student, 181; Work on Sunday, 107. 
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Mechanics’ Liens—Evidence, 18. 


Mines and Minerals—Competency of Engineer, 107; 
Lease, 362; Removal of Machinery, $00. 


Monopolies—Anti-Trust Act, 200, 253, 417; Co-oper- 
ative Association, 381; Dissemination of In- 
formation, 290. 


Mortgages—Attorney Fee, 181; Crops, 90; Sale, 18. 


Municipal Corporations—Assessment Against Rail- 
road, 271; Assessment of Churches, 235; Bond 
Issue, 200, 343; Building Materials, 343; Bumper 
in Street, 72; Claim for Personal Injury, 399; 
Closing Street, 18, 107. 343; Creating Pond, 381; 
Damages From Sewer. 235; Defective Sidewalk, 
217; Discretion in Public Officer, 399; Drowning 
of Boy, 235; Duty in Public Park, 362; Duty to 
Firemen, 271; Engineering Fees, 18; Escaping 
Gas, 344; Fire Hydrants, 200; Fire Escape Not 
Nuisance, 53; Fireproof —_—-. 344; Garbage 
Incinerator, 290; Height of uildings, 236; 
“‘Hospital,’’ 344; Ice on Sidewalk, 72, 125; Ille- 

1 Assessment, 326; Improvement Bonds, 253; 
njunction Against, 108; Interstate Ferry, 399; 
Invalid Ordinance, 144: Jitney Bond, 271; Lease 
of Property, 236; Letting Contracts, 236; Mean- 
ing of ‘‘Year,”’ 307; Meat Market Ordinance, 
181; Municipal Purpose, 163; Negligence 35; 
Notice of Accident, 144: Owner’s Use of Lots, 
326; Park Property, 181; Period of Contract, 
181; Regulation of Taxicabs, 271; Repair of 
Streets, 164; Rights on Private Property, 326; 
Soft Drink Places. 72: Special Assessment. 400; 
Street Parade, 271; Surface Waters, 307; Traffic 
Regulation, 164; Trash on Walk, 253; Zoning 

inance. 36, 125, 217, 253, 271, 290, 307, 344 
362, 382, 417. 


Navigable Waters—Right of Railroad to Cross, 164; 
River as Boundary, 307; Withdrawal From Lake 
Michigan, 125. 


Negligence—Attractive Nuisance, 126; Baseball 
Game, 271; Contributory, 53; Dangerous Appli- 
ance, 236; Elevator, 217, 253; Obstruction on 
Sidewalk, 126; Patent Defect Injury, 182; Snow 
on Stens. 253: Steel Contractor, 144; Unguarded 
Excavation, 182. 


Nuisances—Cemetery, 36; Fillin 
Hog Serum Plant, 344: Inte 
and Air, 307; Noises, 36; Public--Garage, 344; 
Sawmill, 36; Unlicensed Motor Bus, 382; Vibra- 
tion of Machinery, 326; Violation of Zoning 
Ordinance, 90. 


Oil and Gas—Lessor Owner of Royalty, 290; Proxi- 
mate Cause of Explosion, 290. 


Parent and Child—Rights of Adopting Parent, 164. 
Building 


Station, 382, 400; 
erence With Light 


Partnership—Declaration of Trust, 53; 
Agreement, 108. 


Payment—Good Tender, 417. 


Physicians and Surgeons—Chiropractors, 164; Dis- 
located Jaw, 90; License, 362; Medical Practice 
Act, 144; X-Ray, 182. 


Pledges—Loss of Pledge, 182. 
Poisons—Registration of Employee, 36. 


Principal and Agent—<Act of Agent, 290; Agent’s 
Declarations, 72; Authority of Agent, 36, 308; 
Bank Account, 218, 417; Clandestine Lease, 18; 
Evidence of Agency, 326; Fact of Agency, 126; 

Indorsing Checks, 200; Liability of Agent, 72; 

+ ena of Lists, 126; Undisclosed Principal, 


Principal and Surety—Concealment by Employer, 
382; Consideration for Bond, 418; Guaranty, 253. 


Public Utilities—Income Tax, 164; Rates, 271. 


Railroads—Aggravating Circumstances, 126; Attach- 
ment, 164; Attractive Nuisance, 382; Blocking 
Crossing, 218; Connecting Tracks, 200; Crossing, 
144, 218, 254; Crossing Safeguards, 218; Dining 
Rooms, 36; Discrimination Between Shippers, 
200; Duty to Invitee, 200; Excavation, 90; Fright- 
ening Horses, 108; Grade Crossings, 126; Injury 
to Service Man, 344; Liability While Under Fed- 
eral Control, 53; Negligence, 18, 108; Place of 





Delivery, 90; Projection From Train, 290; Proxi- 
mate Cause of Injury. 182; Reasonable Care as 
to Gates, 36; Repairing Engine, 254; Safety 
Appliance Act, 54; Status of Yardmaster, 200; 
Strike Duty, 108. 


Receivers—Attorney as Receiver, 108; Foreign Cor- 
poration, 182. 


Receiving Stolen Goods—Knowledge of Theft, 200. 
Release—Fraud in Procurement, 271. 


Removal of Causes—Necessary Party, 254; Separate 
Controversy, 90. 


Rewards—Right to, 326. 


Sales—Agreement to Deliver German Marks, 126, 
418; Annulment, 236; Breach of Contract, 400; 
Breach of Warranty, 362; Bulk Sales Law, 200; 
Buyer Not Entitled to Lien, 164; C. I. F. Con- 
tract, 72; Compliance with Contract, 308, 418; 
Conditional Sale, 54, 344, 418; Contract Forbid- 
ding Transfer, 418; Contract for Labor, 108; 
Contract in Entirety, 236; Credit for Damaged 
Stock, 382; Delivery, 54, 182, 236, 382; Delivery 
to Own Truckmen, 308; Entire Contract, 326; 
“Express Warranty,” 218; False Representa- 
tions, 326; Fixtures, 254; Fraudulent presen- 
tations, 18, 271; General Warranty, 164; Im- 
plied Warranty, 254, 362; Indefinite Price, 90; 
Independent Contractor, 164; Knowledge of 
Assignment, 344; Measure of Damages, 290; 
Mutuality, 308; Non-Delivery, 271; Notice of 
Refusal 108; Notice of Rejection, 164; Offer to 
Buy, 236; Option, 271, 362; Passing of Title, 
308; Payment on Delivery, 72; Performance of 
Contract, 18, 36; Place of Delivery, 164; ‘‘Posted 
Market Price,’’ 418; Price Reduction, 308; Re- 
fusal to Accept, 72, 126, 164, 418; Representa- 
tions, 182, 290, 362; Rescission, 200, 236, 271; 
“Sale by Sample,” 382; Shipping Instructions, 
344; Specifications, 72; Statement by Seller, 182; 
“Suitable for Use,” 90;. Statutory Warranty, 
362; Tender, 218, 271: Title, 36, 326; Unused 
Material, 164; Warranty, 18, 382, 418; Warranty 
of Food, 236; Wrongful Detention, 200. 


Schools and School Districts—Transportation, 271. 


Seamen—Employees on Dredge, 90; Foreign Steam- 
ship Companies, 236. 


Searches and Seizures—‘‘Discovery,’’ 308; Drunken- 
ness, 164; Dugout in Hillside as ‘‘House,”’ 36; 
Dwelling House, 54; Illegal Warrant, 418; ‘Legai 
Removals, 254;' Real Estate, 418; Safety Box 
Warrant, 164; Search After Arrest, 54; Unrea- 
sonable Acts, 164; Validity of Warrant, 218; 
Warrant, 36, 54, 108, 200. 


Ships and Shipping—Freight Due, 
Appliances, 272. 


36; Safety of 


Specific Performance—Building Restrictions, 218; 
Delay, 272; Recovery of Damages, 54. 


States—Boundary Lines, 126. 


Statutes—Blue Sky Law, 144; Co-operative Market- 
ing Act, 200; Discharged Convicts, 236; Fixing 
Term of Imprisonment, 144; Inspection of Mat- 
tresses, 236; ‘‘New Industry,” 108; Obstruction 
of Highway, 272; Provision for Attorney's Fee, 
344; Public Purpose, 218; Public Safety, 400; 
Regulation of Tobacco Sales, 144; Salary Sys- 
tem, 272; Title, 18. 


Street Railroads—Contributory Negligence, 344; 
Collision, 236; Paving Obligation, 182. 


Subrogation—Surety’s Rights, 218. 


Sunday—Membership Corporations, 382; Sale of 

rinks, 90; Salesman’s Commission, 254; Store- 

keeping, 382; Trade Ordinance, 272; Work of 
‘‘Necessity,’’ 54. 


Sureties—Liability on Indemnity Bond, 382. 


Surety Bonds—Filling of Blanks, 144; Labor and 
Materials, 272. 


Taxation—Benevolent Corporation, 382; Capital 
tock, 54; Devise in Trust, 290; Disclosure of 
Business Particulars, 344; ‘Educational Institu- 
tion,’”’ 126; Exemptions, 254; Foreign Corpora- 
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tions, 272; Gasoline Tax, 90; Gift, 272; Idle Mill, 
90; Imported Gasoline. 308; Income of Carrier, 
182; Income From Foreign Corporation, 90; In- 
heritance Tax, 272; Instaliment Paper, 400; 
Investment Company, 400; Money Lenders, 108; 
National Banks, 308, 400; Notice of Sale, 72; 
“Odd Lot” Brokers, 400; Oil in Storage, 362; 
Personalty in Another State 418; Private 
Bank, 400; Public Purpose, 18; Rental of Rail- 
road Cars, 308; Rolling Stock, 72; Sales on 
Installment. 362; Shares in Trust, 400; Stock 


Brokerage Firm, 400; Transfer in Other States, 
290; United States Bonds 164; Weighing Scale, 
ig Wood Afloat, 308; Wrongful Assessment, 


Telegraphs and Telephones—Discrimination, 272; 
Franchise, 418; Interstate Messages, 200; Lia- 
bility for Error, 326: Mental Suffering, 218; 
Notice of Claim, 54; Right of Way, 236. 


Tenants in Common—Purchase of Mortgage, 418. 


Theaters and Shows—Due Care, 
182; Unsafe Steps, 418. 


182; Negligence, 


Time—Computation, 254. 


Torts—Alienation of Affections, 54; 
Compensation, 126. 


Demand for 


Treaties—Seizure of Ship. 382. 


Trusts and Trustees—Agreement of Partners, 54; 
Commission, 254; Conveyance to Wife, ; 
Designation of Beneficiaries, 382; Joint Deposit, 
326; Religious Freedom, 418; Stock Dividend, 
418; “Voluntary Trust,”’ 72. 


United States—Assignment of Contract. 126; Con- 
tract With, 272; Right to Sue, 254; Tucker Act, 
182; Tug Hire, 182. 


Vendor and Purchaser—Breach of Contract, 72; 
Date for Sale, 144; Error in Title, 272; ‘‘Good 
Title,” 54; Highway as Incumbrance, 36; Loss 
Before Conveyance, 200; Payment of Purchase 
Price, 36; Reasonable Time, 126; Rescission, 290. 


War—Deposit in Foreign Bank, 144; Foreign Cor- 
poration, 144. 


Warehousemen—Liability of Sureties, 182; Pledge 
of Receipts, 308; Safety Deposit Box, 144, 218. 


Waters and Water Courses—Irrigation Distrct Ob- 
ligations, 182, 





Weapons—‘“‘Concealment,”’ 400; Unlawful Posses- 


sion, 308. 


Wills—Aid in Signing,- 254; ‘‘Children,” 144; Child 
“In Esse,” 144; Condition Precedent, 54; Con- 
ditional Fee, 308; Denial of Probate, 218; Desig- 
nation of Legatees, 400; Devise Over, 308; 
Division of Legacy, 326; Joint Bank Account, 
54; Letter Not Testamentary, 344; Mortgage 
Indebtedness, 54; Perpetuity, 290; Power of 
Trustee, 362; Scrivener’s Mistake, 400; Signa- 
ture, 54, 326; Termination of Trust, 254; 
Testamentary Capacity, 126, 418; Undue Influ- 
ence, 18, 308. 


Witnesses—Privileged Communication, 382. 
Words and Phrases—“‘About.” 54. 
Work and Labor—Implied Promise, 18. 


Workmen’s Compensation—‘‘Accidental Injury,” 
108, 418; Arising Out of Employment, 108, 308, 
344; Attorney's Fee, 254; Bankruptcy of Em- 
ployer, 218; “Casual’’ Employment, 200, 326, 
362; Change in Firm, 272; Chauffeur’s License, 
290; Condition of Lungs, 254; Construction of 
Tunnel, 90; Course of Empioyment, 72, 90, 108, 
126, 254; Death from Disease and Injury, 144; 
‘“‘Dependent,” 54, 272; Disability Prolonged by 
Disease, 108; Earning Capacity, 36; Executive 
Agent Not Workman, 362; Hernia as Accidental 
Injury, 164; Holder of Employment Card, 308; 
Incidental to Employment, 72, 90; Independent 
Contractor, 254; In Employer's Service, 382; 
Infection, 182, 290; Injury at Play, 218; Injury 
in Horseplay, 254; Injury to Fellow Employee, 
400; Liability of Empioyer, 36; Loss of Eye, 90, 
126; Loss of Sightless Eye, 126; Mailing Claim 
for Review, 382; Major Employment, 272; 
“Maritime Clause,” 382: Member of Associa- 
tion, 326; Member Not ‘Employee’’ of Associa- 
tion, 344; Number of Employees, 218; Paralysis, 
236; Posthumous Child, 272; Preparing for 
Work, 418; Railroad Watchman, 90; Recovery 
Against Wrongdoer, 126; Recovery From Third 
Person, 72; ‘‘Regularly in Service,’’ 254; ‘“‘Reg- 
ular Business,” 218; Safe Place, 108; Special 
Errand, 290; Street Sweeper, 400; Surgical 
Operation, 54; Taxicab Driver, 218; Teamster, 
90; Test of Dependency, 18; Trading Farm 
Work, 326; Transporting School Children, 344; 
Typhoid Fever as ‘Accident,’ 108; “Usual 
Course of Trade,”’ 144: Volunteer Fireman, 108; 
War Emergency Work, 362; Watchman Mur- 
dered, 236; Wife as ‘‘Wholly Dependent,”’ 90; 
PO te of Employer,’’ 382; Work in Dry Dock, 











